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This report illustrates and analyses the results of the research activities conducted in the
framework of reCreating Europe’s Task 2.1. From January 2020 to June 2022, the task
performed an unprecedented, two-layer, comparative, EU and cross-national mapping and
assessment of sources impacting on copyright flexibilities and access to culture, focusing on
(a) statutes, court decisions, governmental policies, practices and schemes in the field of
copyright law, DSM, and broader cultural policies, and (b) private ordering sources, such as
standardized license agreements (EULAs) and terms of use from online platforms, selected to
represent a wide array of cultural and creative goods and services. The study built on a rich
state of the art, and particularly on previous partial attempts to systematize the matter. The
research relied both on in-house desk mapping of available sources, and on a wide network
of national experts from academia and private practice, who contributed to the study by
answering to two rounds of questionnaires and participating at a mid-term workshop which
discussed interim results.

The mapping produced a wealth of data and findings, which have been systematized and
structured in an internal dataset and will be made available to the public on the user-friendly
website www.copyrightflexibilities.eu by the end of the project (December 2022). This report

provides an overview and commentary on the datasets, drawing descriptive conclusions that
constitutes the backbone of the policy recommendations issued in September 2022.

The report is structured in 6 parts. The introductory sections (1 and 2) sketch the state of
the art underlying this study, summarize its research questions, objectives and expected
outcomes, and outline the general structure and workflow of the research, illustrating its
general and sector-specific methodology and selection of sources. Section 3 offers a detailed
overview of the mapping of public regulatory sources, focusing first on the EU and then on
each of the 27 Member States. Section 4 provides a comparative analysis and assessment of
the results, articulated around twelve categories of uses/flexibilities. Section 5 reports on the
study of the state of copyright flexibilities in online platforms’ EULAs, assessing their
compliance with the CDSM Directive. Section 6 concludes, commenting on the descriptive
findings of the research and sketching the road ahead.

The mapping of EU legal sources has drawn an all-encompassing picture of the state of
the copyright balance in the EU, covering not only statutory interventions but also the CJEU
case law, and tracking all uses, purposes, policy goals and conflicting rights and interests
privileged in the copyright balance against rightholders’ prerogatives. Flexibilities have been
classified on the basis of a blended taxonomy, centred around categories of uses,
purposes/goals and rights/interests balanced against copyright, coupled with horizontal,
catch-all categories such as “public domain” and “external copyright flexibilities”. The analysis
of legislative sources confirmed the presence of promising steps forwards, yet with persisting
problems, such as (a) a conceptual fragmentation and “clusterisation” of copyright
flexibilities, with outstanding gaps; (b) the contemporary presence of multiple regimes,


http://www.copyrightflexibilities.eu/

ranging from optional to mandatory E&Ls, or E&Ls that are mandatory only in specific fields,
hampering legal certainty; (c) the outdated nature of several provisions, which, due to the
rigidity of EU copyright flexibilities, makes the (slow) intervention of the EU legislator
necessary to adjust the law to new technological, market and social-cultural developments.
The mapping of CJEU case law, classified through the same taxonomy, complemented this
overview and provided a comprehensive assessment of the current state of the art of EU
copyright flexibilities and the benchmarks of their harmonization. The analysis of CIEU’s
decisions showed: (a) a non-homogeneous coverage of copyright flexibilities, with some
sectors heavily harmonized and others fully left uncovered; (b) a remarkable impact on some
optional exceptions, which have been indirectly declared mandatory and their requirements
clarified or standardized; (c) the broadening of some provisions, to safeguard their
effectiveness and the underlying fundamental rights and public interest goals they protect;
(d) the indirect identification of notion and boundaries of public domain through the
definition of basic principles to distinguish protected from non-protected works; (e) the
introduction of game-changing interpretations of certain provisions (e.g. the three-step test)
and autonomous doctrines (e.g. fair balance) that are reshaping the EU copyright system.

The mapping of national legal sources provided a detailed overview of the state of the art
of copyright flexibilities in all Member States, organized in 27 national reports that illustrated
national provisions using the same taxonomy applied to EU sources. The reports commented
on the main features of Member States’ rules and, in case of correspondence to an EU
provision, they assessed convergences, divergences and degree of flexibility compared to the
EU model. If and when relevant, sub-sections also mentioned and briefly described landmark
judicial decisions that contributed to shaping the content of national flexibilities. This static
analysis showed a full reception of EU Directives and Regulations, the alignment of the
majority of Member States around the flexibility categories provided by the InfoSoc Directive
(with some variations in the qualification of some permitted uses as acts outside the scope of
copyright or as exceptions), but at the same time the non-homogeneous reception of CJEU
doctrines by national courts. Comparative reports followed the common taxonomy
underlying this study and were limited to the categories for which the amount and relevance
of data collected could allow sound, significant and verifiable assessment. Each report
outlined convergences and divergences of Member States’ solutions, looking at beneficiaries,
rights, uses/rights and works covered, conditions and requirements imposed for the
enjoyment of the flexibility, and other relevant aspects to be taken into account. The aim was
to assess the degree of harmonization of national responses and to evaluate the comparative
degree of flexibility of Member States’ solutions, in order to provide a sound objective basis
for the normative conclusions and policy recommendations that were issued at the end of
September 2022.

The findings confirmed the scenario depicted by previous legal mappings with regard to
the fragmentation of national solutions. Compared, however, to the very negative picture
drawn in the past, the study highlighted also the presence of positive instances of



convergences and increasing flexibility, while the recent introduction of mandatory
exceptions have proven largely successful in terms of harmonization and achievement of
greater legal certainty across the Union. On the contrary, areas not covered by the EU
harmonization still present moderate to very high degrees of fragmentation, which strongly
call for an intervention by the EU legislature. Detailed conclusions were reached on each area
of copyright flexibilities, i.e. (i) temporary reproduction, lawful uses and de minimis uses; (ii)
private copy and reprography; (iii) parody, caricature and pastiche; (iv) quotation; (v)
informatory purposes; (vi) teaching and research uses; (vii) cultural and socially oriented uses;
(viii) copyright and disability; (ix) uses by public authorities; (x) other non-infringing uses and
(xi) public domain.

The mapping of private ordering sources led to two sets of conclusions. In the first phase,
the study concluded that users are granted a more limited range of flexibilities with respect
to the use of intangible or service-like contents, and that platforms also tighten the grip on
the potential uses of their services. Limitations or bans are placed on access to contents on a
geographical basis or secondary dissemination, technical protection measures are strictly
applied in many cases, and EULAs are either silent on some significant end-user flexibilities or
they are not clear enough on their practical application. Similarly, various service providers
apply misleading language. The empirical findings also showed that ownership-based user
rights are the strongest ones and hence such users can unquestionably be ranked at the top
of the end-user hierarchy, followed by social media users, who largely outperform users of
streaming platforms in terms of control over available contents. In general, end-user
flexibilities are heavily affected by the legislative framework and by competitions among
platforms.

The second phase, which analysed EULAs in the period following the implementation
deadline of the CDSM Directive, showed that selected OCSSPs’ terms of uses continue to focus
on (i) the exclusion of primary liability of platform operators and (ii) an effective notice-and-
takedown procedure that protects rightholders’ legitimate interests. The majority of the
terms of uses examined include guarantees to allow users to challenge the lawfulness of
content removal, but neither the guarantees in Article 17 CDSM appear expressis verbis, nor
is there any specific reference to general prior content filtering mechanism in contractual
terms. This shows that, on the one hand, OCSSPs are sticking to well-established liability
limitation clauses, shifting the liability to end-users, thus weakening the viability of the new
liability regime envisaged by the CDSM Directive. On the other hand, it highlights that some
platforms also actively filter uploaded content through their automated systems, which they
can remove at their own discretion without notifying rightholders. The overall balance
continues to tip in favour of platforms and rightholders, with no clear measures protecting
freedom of expression, freedom of creative creation and freedom of access to information —
which is the sign of an almost unchanged status quo.



1.1 INTRODUCTORY REMARKS

This report illustrates and analyses the results of the research activities conducted in the
framework of reCreating Europe’s Task 2.1 “Comparative and EU cross-national mapping of
regulatory and private ordering sources”, which is part of WP2 “End-users and access to
culture.”

Articulated around 7 work packages and more than 70 deliverables, which have been
released in the timeframe January 2020 — December 2022, the H2020 reCreating Europe has
delivered ground-breaking contributions towards a clear understanding of what makes a
regulatory framework that promotes culturally diverse production, and optimizes inclusive
access and consumption. An integral part of such endeavour was represented by the support
the project provides to craft and embrace a sound “end-user perspective” of copyright law in
Europe, with a particular focus on general users and selected vulnerable groups.

More specifically, WP2 performed an analysis of (i) regulatory measures having a positive
or negative impact on digital access to culture, (ii) the degree of users’ knowledge and
understanding of EU and national copyright laws, and (iii) alternative coping strategies
adopted by individual users, communities and networks to overcome regulatory obstacles to
access and sharing. Parallel to this, WP2 identified, with a bottom-up participatory approach,
the legal, economic, and technological challenges faced by selected vulnerable users (people
with disabilities, minorities) in accessing digital culture, and evaluated the adequacy of
existing EU and national regulatory responses to tackle such problems. WP2 also devised and
implemented innovative measurement solutions (agent-based model) to assess iteratively
the impact of digitisation and changes in the IPRs regulation on consumption patterns and
access, and conducted two parallel case studies on the effectiveness of specific regulatory
solutions on access problems in paradigmatic sectors (academics and access to scientific
knowledge, and accessibility of cultural/creative materials for visually impaired persons). On
this basis, WP2 formulated evidence-based best practices and policy recommendations,
presented in September 2022.

In this context, Task 2.1 carried out an unprecedented, two-layer comparative EU and
cross-national mapping and assessment of sources impacting on the copyright balance and
access to culture, looking both at (a) statutes, case law, governmental policies, practices and
schemes, and (b) private regulatory tools, such as standardized license agreements (EULAS)
and terms of use from online platforms, selected to represent a wide array of cultural and
creative goods and services. The research built on the expertise of the SSSA and USZ teams
and on the contribution of a wide network of national experts coming from academia and
private practice, while leveraging on previous partial attempts to systematize the matter.
Differently from previous studies, which mostly focused on exceptions and limitations only,



Task 2.1 charted for the first time an exhaustive coverage of all copyright balancing tools,
opening the research spectrum to the entire range of copyright flexibilities.

An interim report, delivered on December 2020, provided an overview of the first stage
of the research, showcasing the structure, research questions, aims, methodological
approach, and first substantial outcomes of the study. Building on this background, this final
report offers a detailed description of the findings of the public and private sources mappings,
and a critical/comparative assessment of their results.

Section 1 (Background) sketches the state of the art against which this research was
conceived and build, offering a brief review of the most relevant literature in the field and of
past attempts of mapping copyright flexibilities. It also summarizes the research questions
underlying the study, its objectives and expected outcomes. Section 2 (Methodology) outlines
the general structure of the task and the workflow of 30 months of desk and empirical
research, illustrates the common methodological framework shared by both mapping
exercises, and explains for each of them the selection of sources, main focus and sector-
specific methodology and structure.

Section 3 offers a detailed overview of the findings of the mapping of public regulatory
sources (3.1), focusing on EU law (3.1.1, statutory law/case law) and on the law of each of the
27 EU Member States (3.1.2), while Section 4 provides a comparative analysis and assessment
of the results, articulated around twelve categories of uses/flexibilities. Section 5 comments
on the analysis of the state of copyright flexibilities in online platforms’ EULAs, assessing their
compliance with the CDSM Directive. Section 6 concludes.

1.2 STATE OF THE ART

1.2.1 STUDYING EU COPYRIGHT FLEXIBILITIES

The existing literature concerning copyright flexibilities is ample and various. The studies
that most directly constituted the background of this research are those embracing a broad
and holistic approach to the topic.

With regards to copyright flexibilities and public sources of law, a substantial segment of
the literature is composed by reports and expert opinions commissioned to or independently
delivered by organizations representing end-users or other stakeholders.® Of considerable

1 E.g. Francisco Javier Cabrera Blazquez and others, ‘Les Exceptions et Limitations En Matiére de Droit d’auteur’
(Observatoire européen de I'audiovisuel 2017) <https://rm.coe.int/iris-plus-2017-1-les-exceptions-et-
limitations-en-matiere-de-droit-d-a/1680788a63>; ‘Limitations and Exceptions in EU Copyright Law for Libraries,
Educational and Research Establishments: A Basic Guide’ (LIBER: Ligue des Bibliothéques Européennes de
Recherche - Association of European Research Libraries 2016) <https://libereurope.eu/wp-
content/uploads/2020/09/A-Basic-Guide-to-Limitations-and-Exceptions-in-EU-Copyright-Law-for-Libraries-
Educational-and-Research-FINAL-ONLINE-1.pdf> accessed 7 July 2022; Benjamin Gilbert, ‘The 2015 Intellectual
Property and Economic Growth Index’ (The Lisbon Council) <https://lisboncouncil.net/publications/the-2015-
intellectual-property-and-economic-growth-index/> accessed 7 July 2022; Teresa Nobre, ‘Educational Resources
Development: Mapping Copyright Exceptions and Limitations in Europe - Working Paper’

10



significance is also the number of ad hoc studies commissioned by international agencies and
organizations and regional/national legislators. Interesting contributions can be found in the
UN General Assembly resource repository.? Several studies analysing copyright flexibilities in
selected critical scenarios were commissioned by the WIPO Standing Committee on Copyright
and Related Rights.? Similarly, the EU Parliament has increasingly relied on expert opinions,
independent studies, and internal working documents focusing on the role and effectiveness
of copyright E&Ls within the EU legal framework.* At a national level, the focus on copyright
flexibilities has been more confined, mostly revolving around informative materials on access
to cultural heritage, libraries, and education.”

In the last two decades, academic scholarship on the topic has been flourishing. The
revamped interest in copyright flexibilities and the public domain has recently led to a
remarkable body of contributions across Europe and beyond, having a wide variety of focuses
and methodological approaches. Questions and pitfalls related to the process of

<https://www.academia.edu/33280308/Educational_Resources_Development_Mapping_Copyright_Exception
s_and_Limitations_in_Europe_Working_Paper>; ‘Policy Paper Nr.10 on the Importance of Exceptions and
Limitations for a Balanced Copyright Policy’ <https://www.communia-association.org/policy-papers/the-
importance-of-exceptions-and-limitations-for-a-balanced-copyright-policy/>; Jeremy Malcom, ‘Consumers in
the Information Society: Access, Fairness and Representation’ (Consumers International 2021).

2 E.g. Farida Shaheed, ‘Report of the Special Rapporteur in the Field of Cultural Rights: Copyright Policy and the
Right to Science and Culture’; Lucie Guibault, ‘The Nature and Scope of Limitations and Exceptions to Copyright
and Neighboring Rights with Regards to General Interest Missions for the Transmission of Knowledge: Prospects
for Their Adaption to the Digital Environment’; Anne Lepage, ‘Overview of Exceptions and Limitations to
Copyright in the Digital Environment’.

3 E.g. M Kenneth Crews, ‘Study on Copyright Limitations and Exceptions for Libraries and Archives: Updated and
Revised’ (WIPO: World Intellectual Property Organization 2015) SCCR/30/3
<https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=306216> accessed 7 July 2022; Séverine Dussolier,
‘Scoping Study on Copyright and Related Rights and the Public Domain (Study Prepared for the WIPO
Secretariat)’ (WiPO, 2010)
<https://www.wipo.int/edocs/mdocs/mdocs/en/cdip_4/cdip_4_3_rev_study_inf_1.pdf> accessed 7 July 2022;
Raquel Xalabarder, ‘Study on Copyright Limitations and Exceptions for Educational Activities in North America,
Europe, Caucasus, Central Asia and Israel’ (World Intellectual Property Organization 2009) SCCR/19
<https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=130393> accessed 7 July 2022; Judith Sullivan,
‘Study on Copyright Limitations and Exceptions for the Visually Impaired’ (WIPO: World Intellectual Property
Organization 2007) SCCR/15/7 <https://www.wipo.int/meetings/en/doc_details.jsp?doc_id=75696> accessed 7
July 2022.

4 E.g. Martine Hebette and others, ‘Copyright Law in the EU (European Parliament Study)
<https://pdffox.com/copyright-law-in-the-eu-pdf-free.html> accessed 7 July 2022; Udo Bux, ‘The Balance of EU
Copyright: Impact of Exceptions and Limitations on Industries and Economic Growth’ (Think Tank: European
Parliament, 2015)

<https://www.europarl.europa.eu/thinktank/en/document/IPOL_ATA(2015)519209> accessed 7 lJuly 2022;
Benjamin White and Chris Morrison, ‘How to Tackle Copyright Issues Raised by Mass-Scale Digitisation?’ (Think
Tank: European  Parliament, 2009) <https://www.europarl.europa.eu/thinktank/en/document/IPOL-
JURI_NT(2009)419619> accessed 7 July 2022; Mihaly Ficsor, ‘How to Deal with Orphan Works in the Digital
World?’ <https://www.europarl.europa.eu/cmsdata/54163/att_20141103ATT92392-
7716489616217349335.pdf> accessed 7 July 2022.

5 E.g. ‘Exceptions to Copyright: Guidance for Consumers’
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/361788
/Exceptions_to_copyright_-_Guidance_for_consumers.pdf> accessed 7 July 2022; ‘Pubblico Dominio. Istruzioni
per I'uso - Frequently Asked Questions’ (AIB-WEB, 20 January 2020) <https://www.aib.it/attivita/2020/78571-
pubblico-dominio-istruzioni-per-luso-frequently-asked-questions/> accessed 7 July 2022.
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harmonization of copyright E&Ls have been played a key role on stage,® while increasing
attention has been devoted to the notion of public domain, the judicial interpretation and
adjudication of disputes on copyright flexibilities, and the practical effectiveness of their
enforcement in the digital age.” Some studies take full account of the polyhedric nature of
copyright flexibilities, and purport to draw a big picture, exploring the variety of legislative
and judicial responses by way of theoretical, comparative, and legal design approaches.?
Innovative policy proposals have been also put forward, aiming at rethinking the role of E&Ls
at an international and EU level.®

6 E.g. Eleonora Rosati, ‘Copyright in the EU: In Search of (in)Flexibilities’ (2014) 9 Journal of Intellectual Property
Law & Practice 585; Susan Marsnik, ‘A Delicate Balance Upset: A Preliminary Survey of Exceptions and Limitation
in US and European Union Digital Copyright Laws’ [2014] International Business Law Review; P Bernt Hugenholtz,
‘Why the Copyright Directive Is Unimportant and Possibly Invalid’ (2000) 22 European Intellectual Property
Review 499; Lucie Guibault, “‘Why Cherry-Picking Never Leads to Harmonisation: The Case of the Limitations on
Copyright under Directive 2001/29/EC’ (2010) 1 Journal of Intellectual Property, Information, Technology &
Electronic Commerce Law; Jodo Pedro Quintais, ‘Rethinking Normal Exploitation: Enabling Online Limitations in
EU Copyright Law’ (2017) 41 Auteursrecht AMI: Tijdschrift voor auteurs, media- & informatierecht 197; Séverine
Dusollier, ‘A Manifesto for an E-Lending Limitation in Copyright’ (2014) 5 Journal of Intellectual Property,
Information Technology and Electronic Commerce Law 213; Christophe Geiger, Daniel Gervais and Martin
Senftleben, ‘Three Step Test Revisited: How to Use the Test’s Flexibility in National Copyright Law’ (2014) 29
American University International Law Review 582; Maria Daphne Papadopoulou, ‘Copyright Limitations and
Exceptions in an E-Education Environment’ (2010) 1 European Journal of Law and Technology
<https://ejlt.org/index.php/ejlt/article/view/38> accessed 7 July 2022; Michael L Hart, ‘The Proposed Directive
for Copyright in the Information Society’ (1998) 20 European Intellectual Property Review 169.

7 E.g. Lucie Guibault, “Drawing the Contours of the European Public Domain” in Godt et al (eds), The Boundaries
of Intellectual Property (Common Core of European Private Law, forthcoming); Lionel Bently and others,
‘Limitations and Exceptions as Key Elements of the Legal Framework for Copyright in the European Union:
Opinion on The Judgment of the CJEU in Case C-201/13 Deckmyn’ (European Copyright Society, 2014)
<https://europeancopyrightsociety.org/limitations-and-exceptions-as-key-elements-of-the-legal-framework-
for-copyright-in-the-european-union-opinion-on-the-judgment-of-the-cjeu-in-case-c-20113-deckmyn/>
accessed 7 July 2022.

8 E.g. Emily Hudson, Drafting Copyright Exceptions. From the Law in Books to the Law in Action (Cambridge
University Press 2020); Shyamkrishna Balganesh, Ng-Loy Wee Loon and Haochen Sun, The Cambridge Handbook
of Copyright Limitations and Exceptions (Cambridge University Press 2021)
<https://scholarship.law.columbia.edu/books/307>; Ruth L Okediji (ed), Copyright Law in an Age of Limitations
and Exceptions (Cambridge University Press 2017); Graham Greenleaf and David Lindsay, Public Rights:
Copyright’s Public Domains (Cambridge University Press 2018)
<https://www.cambridge.org/core/books/public-rights/AOD8D0240E042B5FD98CE76A916478AB>; Reto M
Hilty and Sylvie Nérisson, ‘Questionnaire’ in Reto M Hilty and Sylvie Nérisson (eds), Balancing Copyright - A
Survey of National Approaches (Springer 2012) <https://doi.org/10.1007/978-3-642-29596-6_2>; Giuseppe
Mazziotti, EU Digital Copyright Law and the End-User (1st edn, Springer 2008); Robert Burrell and Allison
Coleman, Copyright Exceptions The Digital Impact (Cambridge University Press 2005).

9 E.g. Tanya Aplin and Lionel Bently, Global Mandatory Fair Use. The Nature and Scope of the Right to Quote
Copyright Works (Cambridge University Press 2020); Maurizio Borghi, ‘Exceptions as Users’ Rights in EU
Copyright Law (Jean Monnet Working Papers No. 6)’
<https://microsites.bournemouth.ac.uk/cippm/files/2020/10/06-2020-MBorghi_Copyright-exceptions-as-
users-rights.pdf> accessed 7 July 2022; P Bernt Hugenholtz and Martin Senftleben, ‘Fair Use in Europe: In Search
of Flexibilities’ [2012] Amsterdam Law School Research Paper 39; Christophe Geiger, ‘Implementing an
International Instrument for Interpreting Copyright Limitations and Exceptions’ (2009) 40 International Review
of Intellectual Property and Competition Law 627; Daniel Gervais, ‘Making Copyright Whole: A Principled
Approach to Copyright Exceptions and Limitations’ (2008) 5 University of Ottowa Law and Technology Journal 1;
P Bernt Hugenholtz and Ruth Okediji, ‘Conceiving an International Instrument on Limitations and Exceptions to
Copyright’
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With regards to copyright flexibilities and private ordering mechanisms, the state of the
art is significantly more limited. Despite the fundamental role played by EULAs and terms of
use in determining in concreto the functioning of the copyright balance on online platforms,
and thus in the distribution and access to cultural and creative content online,° not enough
effort has been put to assess how platforms regulate users’ rights and their possibility to use
the materials downloaded or uploaded. More generally, the focus of such studies is quite
diverse.

North American legal scholars have analysed EULAs of software providers and online
retailers vis-a-vis their legislative and judicial framework. Inter alia, Alice J. Won focused on
the computer games industry,! and Nina Aragon addressed Apple’s terms and conditions in
light of various US cases. > However, none of these contributions have assessed the
consequences of specific clauses on the operations of online platforms and on the rights and
experience of their users. Hans Schulte-No6lte commented on the American Law Institute’s
Restatement of Consumer Contract Law and its provisions on standard contract terms on
websites, 13 while Aaron Perzanowski and Jason Schultz'# built on existing literature to
demonstrate the presence of a heavily misleading terminology (e.g. via the use of terms such
as “sale” and “purchase”), and its problematic impact on consumers’ expectations regarding
the online access to protected works and subject matters. Yet, their book focuses on the
specific issue of digital resales and touches only cursorily upon the treatment of users’
flexibilities by EULAs. Last, but not less insightful, Pascale Chapdelaine published a book on
contracts and the changing nature of property in the digital age, with special regards to users’
remedies, rights and privileges.*

In recent times, an increasing number of European authors have focused on the matter.
In 2017, Lilila Oprysk, Raimundas Matilevicius, and Aleksei Kelli studied the development of
secondary market for e-books, and, as a part of their research, they developed a focus on
Amazon’s e-book business and related EULAs,® evidencing how they leave almost no room

<https://explore.openaire.eu/search/publication?articleld=doi_dedup___ ::f2f7b4474dec37d1c015f6cb21357b
f4  https://dare.uva.nl/personal/pure/en/publications/conceiving-an-international-instrument-on-limitations-
and-exceptions-to-copyright(f563d0d4-52e8-49a6-aff5-a4c6179105b6).html>.

10 See in general: Jens Schovsbo, ‘Integrating Consumer Rights into Copyright Law: From a European Perspective’
(2008) 31 Journal of Consumer Policy 393.

11 Alice J Won, ‘Exhausted? Video Game Companies and the Battle Against Allowing the Resale of Software
Licenses’ (2013) 33 Journal of the National Association of Administrative Law Judiciary 386, 386—438.

12 Nina Aragon, ‘Calculating Artists’ Royalties: An Analysis of the Courts’ Dualistic Interpretations of Recording
Contracts Negotiated in a Pre-Digital Age’ (2017) 2017 Cardozo Law Review 180.

13 Hans Schulte-No6lke, ‘Incorporation of Standard Contract Terms on Websites: Observations on the American
Law Institute’s Restatement of Consumer Contract Law’ (2019) 15 European Review of Contract Law 103.

14 Aaron Perzanowski and Jason Schultz, The End of Ownership - Personal Property in the Digital Economy (The
MIT Press 2016).

15> pascale Chapdelaine, Copyright User Rights: Contracts and the Erosion of Property (Oxford University Press
2016).

16 jlila Oprysk, Raimundas Matulevicius and Aleksei Kelli, ‘Development of a Secondary Market for E-Books: The
Case of Amazon’ (2017) 8 Journal of Intellectual Property, Information Technology and E-Commerce Law
<https://www.jipitec.eu/issues/jipitec-8-2-2017/4562>.

13



for end-users to resell lawfully acquired e-books.'” Sabrina V. Helm, Victoria Ligon, Tony
Stovall and Silvia Van Riper conducted a focus group research on the consumer interpretation
of “ownership” of tangible and digital products, with a special focus on the book industry.*®
In the book edited by Thomas Riis, several contributions (among others, by Thomas Riis, Ole-
Andreas Rognstad, Jens Schovsbo, Sebastian Felix Schwemer, Henrik Udsen, and Clement
Salung Petersen) addressed the phenomenon of user generated law, cross-border licensing
schemes, and private enforcement procedures by ISPs.'® On a complementary note, Adrian
Kuenzler published a book tackling the problem of online consumer sovereignty.?°

More recently, European scholarship has extensively discussed specific issues related to
copyright flexibilities on digital platforms. In 2018, Péter Mezei provided a systematic, but
predominantly normative analysis of “digital exhaustion” comparing European and US norms
and case law.?! Caterina Sganga?? and Reto M. Hilty?® have also contributed to this analysis.
Recent studies have also developed a focus on the interaction between copyright E&Ls and
the private regulation of digital exploitation of content online, as the recent study by Bernd
Justin Jutte, Giulia Priora, Guido Noto La Diega, and Léo Pascault outlined, analysing terms
and conditions of online service providers used in digital teaching activities.?*

The emergence of empirical studies is a promising development in the field. In 2019, Joan-
Josep Vallbé, Balazs Bodd, Jodo Pedro Quintais, and Christian Handke paid close attention to
user preferences on digital cultural distribution, with a special focus on user satisfaction and
copyright compensation systems.?> More recently, Liliila Oprysk and Karin Sein provided an

17 The issue of “ownership” of lawfully acquired e-books via Amazon is also addressed in a currently pending
case in the United States, see inter alia Ariel Zilber, ‘Amazon Argues Customers Who Buy Prime Video Content
Don’t Own It’ (Mail Online, 28 October 2020) <https://www.dailymail.co.uk/news/article-8890213/Amazon-
argues-customers-buy-Prime-Video-content-dont-California-woman-sues-company.html> accessed 5 July 2022.
18 Sabrina V Helm and others, ‘Consumer Interpretations of Digital Ownership in the Book Market’ (2018) 28
Electronic Markets 177.

1% Thomas Riis (ed), User Generated Law: Re-Constructing Intellectual Property Law in a Knowledge Society
(Edward Elgar 2016).

20 Adrien Klnzler, Restoring Consumer Sovereignty — How Markets Manipulate Us and What the Law Can Do
About It (Oxford University Press 2017).

21 péter Mezei, Copyright Exhaustion, Law and Policy in the United States and the European Union (2nd edn,
Cambridge University Press 2022).

22 Caterina Sganga, ‘A Plea for Digital Exhaustion in EU Copyright Law’ (2018) 9 Journal of Intellectual Property,
Information, Technology & Electronic Commerce Law 211.

23 Reto M Hilty, ‘Kontrolle Der Digitalen Werknutzung Zwischen Vertrag Und Erschopfung’ (2018) 120
Gewerblicher Rechtsschutz und Urheberrecht 865.

24 | éo Pascault and others, ‘Copyright and Remote Teaching in the Time of COVID-19: A Study of Contractual
Terms and Conditions of Selected Online Services’ (2020) 42 European Intellectual Property Review 548; Bernd
Justin Jutte, ‘Coexisting Digital Exploitation for Creative Content and the Private Use Exception’ (2016) 24
International Journal of Law and Information Technology 1.

2> Joan Josep Vallbé and others, ‘Knocking on Heaven’s Door: User Preferences on Digital Cultural Distribution’
(2019) 8 Internet Policy Review.
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empirical analysis of various consumer-law-oriented questions regarding user flexibilities in
the age of platforms,?® focusing on some of the most important outlets.

1.2.2 PRE-EXISTING EXPERIENCES OF LEGAL MAPPING IN THE FIELD OF
COPYRIGHT FLEXIBILITIES

The work carried out in Task 2.1 relates also to pre-existing experiences of “mapping” of
copyright laws across Europe. First, it is worth mentioning the platform
“copyrightexceptions.eu”. 2 Such resource shows affinity with the aims and rationale
underlying the legal mapping conducted in reCreating Europe. It displays the national
legislations on copyright exceptions and limitations of all EU Member States, proposing a
particularly user-friendly interface and a dual (Member-State/exception-based) browsing
option. The platform, however, does not provide information on public sources of law other
than adopted legislation (it does not include e.g. court decisions, draft laws/bills, policy
proposals) and no private sources of regulation (e.g. contracts, standardized licenses). Still
looking at legislative sources, some recent research experiences of monitoring ongoing
developments, especially those concerning the national implementation processes of the
CDSM Directive, have turned into highly popular online database, presenting a solid structure
and multiple browsing options. 2 Systematic efforts to compile information regarding
copyright flexibilities have been made also by WIPO,?° Creative Commons,3° and the
Wikimedia Foundation.3! These platforms do not boast an exhaustive geographic coverage of
all EU Member States, yet encompass a wider variety of sources, including also case law,
explanatory documentation, and policy briefs. The platform “copyrightuser.org” fulfils a
similar aim of informing the public about copyright flexibilities and boundaries of protection.3?
Its EU version, copyrightuser.eu, is currently being developed by CREATe (UK Copyright and
Creative Economy Centre) - University of Glasgow within the context of reCreating Europe, in
close synergy and cooperation with the research carried out under this task.

26 |jlila Oprysk and Karin Sein, ‘Limitations in End-User Licensing Agreements: Is There a Lack of Conformity
Under the New Digital Content Directive?’ (2020) 51 International Review of Intellectual Property and
Competition Law 594.

27 ‘Copyrightexceptions.Eu’ <https://www.copyrightexceptions.eu/> accessed 5 July 2022.

28 E.g., ‘CDSM Implementation Resource Page — CREATe’ <https://www.create.ac.uk/cdsm-implementation-
resource-page/> accessed 5 July 2022; ‘DSM Implementation Tracker’ (Communia)
<https://www.notion.so/DSM-Directive-Implementation-Tracker-361cfae48e814440b353b32692bba879>
accessed 8 July 2022.

2 ‘Limitations and Exceptions’ <https://www.wipo.int/copyright/en/limitations/index.html> accessed 5 July
2022.

30 ‘CC Legal Database’ (Creative Commons) <https://cc-caselaw.herokuapp.com/> accessed 8 July 2022.

31 ‘Limitations and Exceptions to Copyright’, Wikipedia (2022)
<https://en.wikipedia.org/w/index.php?title=Limitations_and_exceptions_to_copyright&oldid=1094910125>
accessed 5 July 2022; ‘EU Copyright Case Law’, Wikipedia (2022)

<https://en.wikipedia.org/w/index.php?title=EU_copyright_case_law&oldid=1096232548> accessed 5 July
2022.
32 ‘Exceptions’ (CopyrightUser) <https://www.copyrightuser.org/understand/exceptions/> accessed 5 July 2022.
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1.3 RESEARCH QUESTIONS

Against this background, Task 2.1 aimed at making a substantial step forward, providing a
holistic assessment of the state of the art of EU copyright flexibilities and their impact on
access to culture and a wide array of users’ rights and public interest goals.

To this end, the research aimed at answering to four main questions:

1. Whatis the degree of harmonization and fragmentation of copyright flexibilities in the
EU?

2. Which “uses” and “purposes” are balanced against copyright, and what is the absolute
and comparative degree of user-friendliness and purpose-friendliness of EU and
Member States’ laws for each flexibility?

3. What are the regulatory enablers, obstacles and gaps impacting on the correct
functioning of the copyright balance in the EU and its Member States?

4. What is the role played by private ordering sources in regulating access to and use of
cultural goods and services? And how do they interact with copyright flexibilities and
users’ rights?

1.4 OBJECTIVES AND OUTCOMES

To answer these four research questions, the objectives of the research conducted under Task
2.1 were:

(1) To perform a comprehensive mapping of all public regulatory sources (legislative,
judicial, administrative) shaping copyright flexibilities in the EU and each of its
Member States, with the help of desk research and the contribution of a wide network
of national experts.

(2) To operate a new classification of copyright flexibilities, grouping them per
use/purpose allowed and going beyond the classic analysis of E&Ls, in order to better
assess the concrete operation of the copyright balance vis-a-vis different beneficiaries,
uses, activities, goals.

(3) To compare the different attitude of the EU and national legislators vis-a-vis each
category of copyright flexibilities, and thus also

(4) to assess the degree of harmonization and fragmentation of copyright flexibilities in
the EU, the impact of their territoriality and of the optional nature of most of EU
copyright E&Ls.

(5) To conduct a two-phase empirical mapping of EULAs and terms of use of selected
streaming service providers (with or without hosting functionality), online
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marketplaces and social media platforms, in order to analyse their approach to
copyright flexibilities and their impact on the copyright balance and users’ rights, and
to assess their legitimacy vis-a-vis the EU legislative framework.

(6) On this basis

a. to assess the state of the art of EU copyright flexibilities and elaborate best
practices for stakeholders and recommendations for policy makers; and

b. to generate a findable, accessible, interoperable and reusable (FAIR) dataset
of copyright flexibilities across the EU.

The two main products of Task 2.1 are this final report, which illustrates and comments
on the datasets and findings generated by the research, and the online database
www.copyrightflexibilities.eu. Both outcomes carry an added and original value compared to

the state of the art, which lies in the comprehensive, interactive, and accessible nature of the
findings and dataset they build upon. The legal mapping, in fact, charted a complete and up-
to-date picture of the regulatory framework on copyright flexibilities in the EU, encompassing
both public and private regulatory sources. And while this report represents a more
theoretical and analytical overview of the data collected, and elaborates on them to offer a
comparative assessment and related conclusions and recommendations, the online database
is grounded on a FAIRified MediaWiki structure, where the remarkable amount of data
collected have been collected, organized, classified and tagged so as to be easily searchable
via several browsing options, and to generate user-friendly and catchy visualizations, making
the dataset interactive and accessible also to the broader public. Short explanations,
glossaries and summaries, framed in a user-friendly website that represent the front-end of
the MediaWiki, will also help users navigating the complexity and technicalities of the
regulatory framework. In this light, the public database resulting from the legal mapping is
expected to effectively sustain the overarching aim of reCreating Europe project, which is to
tackle the main challenges EU digital copyright law is currently facing, i.e., its complexity, its
growing relinquishment, and the awareness and knowledge gaps affecting policymakers and
stakeholders.
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http://www.copyrightflexibilities.eu/

2.1 GENERAL STRUCTURE OF THE RESEARCH TASK AND WORKFLOW

Task 2.1 was originally divided into two sub-tasks. Subtask 2.1.1, led by SSSA, carried out the
legal mapping of EU and national public regulatory sources on copyright flexibilities, as
illustrated below in Section 2.3. Subtask 2.1.2, led by USZ, performed the mapping of private
regulatory sources, focusing mostly on EULAs and terms of use of online platforms (streaming
service providers, with or without hosting functionality, online marketplaces and social media
platforms), as detailed in Section 2.4.

As noted by Dusollier, flexibilities might be discussed from an ontological perspective
(addressing their scope), hermeneutical perspective (focusing on their interpretation),
geographical perspective (verifying whether cross-border uses are allowed),
legislative/comparative perspective (analysing the state of harmonization and how Member
States have implemented flexibilities), and finally, from a contractual perspective, that is how
E&Ls are accommodated in private contracts.3® While the public sources mapping focused on
the first four perspectives, the private ordering mapping focused on the ontological and
contractual perspectives, in order to see how flexibilities work in real life.

During the first six months, the two teams performed a review and analysis of the state
of the art, and had periodic meetings to define the scope of the analysis and agree on common
definitions, structure and focus of the research. In this context, it was of utmost importance
to converge on a shared understanding of the notion of copyright flexibilities and of their
categorization, in order to create a level playing field and a common glossary for the two
subtasks. As better detailed below, in the two years that followed the two teams carried out
in parallel their research tasks, with periodical coordination meetings to workshop research
results and readjust, when needed, the research focus. Coordination meetings were also
useful to recurrently check and reassess the compatibility of the original methodological
options with the output and challenges stemming from the ongoing research. Both tasks
completed their activities, as scheduled, by month 30 (June 2022).

2.2 COMMON METHODOLOGICAL FRAMEWORK: SYSTEMATIC AND
COMPARATIVE LEGAL ANALYSIS

The research questions, topics and background materials featuring this research required
the adoption of a complex and multifaceted comparative methodology. As it is often the case

33 looking  for  Flexibility in Exceptions (Directed by reCreating Europe, 2021)
<https://www.youtube.com/watch?v=tYjDXAxIG-Q> accessed 8 July 2022.
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in comparative legal scholarship,3* the aims of Task 2.1 were — inter alia - to enhance the
understanding of copyright flexibilities and to support the emergence of evolutionary
taxonomies, thus de facto helping the process of harmonization of the legal systems involved.
Among the various methods included in the comparative research “toolbox”,3 this study
mostly relied on the functional,3® contextual3’ and thus common core 3 approach, as it
purported to look at the effects and the “living” nature of the law, as well as the actual
functioning of EULAs of online intermediaries, which also entailed the use of empirical
research tools.

The analysis of public regulatory sources called for a study that was at the same time
gualitative, systematic, plain-comparative and functional-comparative. The mapping was
carried out by local, independent desk-research and with the contribution of national experts,
channelled in through questionnaires that employed principles and techniques typical of the
common core and functional comparative analysis. EU sources (Directives, Regulations, CJEU
case law) were studied, classified and organised via plain systematic analysis. National sources
- ranging from statutes and other regulatory sources to case law - were first cleared, verified
and assessed via systematic analysis, and then structured into a simple, intuitive dataset
organized in hyperlinked spreadsheets.3® On this basis, they were categorised and juxtaposed
to EU sources by applying plain qualitative comparative methodology, to assess their
convergences, divergences and degree of flexibility compared to the EU model. This allowed
an additional verification of the correctness and up-to-date nature of national data, which led
to the administration of survey addenda to national experts and thorough checks of national
sources available in English or machine-translated. Last, comparative reports, articulated per
macro-categories of flexibilities, performed a functional rather than a plainly systematic
assessment of national sources, going beyond the mere comparison of statutory texts and
evaluating, instead, implications and effects of each policy option. This allowed drawing
sound conclusions on the state of harmonization, and laid the groundwork for the
comparative evaluation of the degree of flexibility that each Member State presents vis-a-vis
the various permitted uses and/or categories of beneficiaries.

34 H Patrick Glenn, ‘Aims of Comparative Law’, Elgar Encyclopedia of Comparative Law (Edward Elgar Publishing
2006) 57—-65.

35> Mark Van Hoecke, ‘Methodology of Comparative Legal Research’ [2015] Law and Method 1.

36 On the “functionalism” of comparative law see especially Konrad Zweigert and Hein Kétz, Einfiihrung in Die
Rechtsvergleichung Auf Dem Gebiete Des Privatrechts, vol 1 (3rd edn, JCB Mohr 1996).

37 This method focuses on the political-technological-economic environment, which formed the body of the law;
it necessitates the empirical observation of case law and more. See Van Hoecke (n 36) 16—-18.

38 This method “looks for commonalities and differences between legal systems in view of the question to what
extent harmonization on certain points would be possible among the compared legal systems or the question
how a European rule (...) could be interpreted in such a way that it fits best the different national traditions”.
See ibid., 21.

39 Giulia Priora and Caterina Sganga, ‘D2.1 Interim Report on EU and National Sources and Private Practices on
Legitimate Uses and Flexibilities’ <https://zenodo.org/record/4620957> accessed 8 July 2022.

19



Successful comparative research shall also consistently respond to the question of what
shall be compared.*° In this sense, an important phase from a methodological perspective
was the proper selection of jurisdictions/countries and EULAs/platforms to be analysed. On
the side of public regulatory sources, the scope of the study was necessarily extended to cover
the EU system and all 27 Member States, while private ordering mechanisms required a
proper, well-justified selection of online intermediaries, in order to narrow down the number
of documents to be scrutinized and carry out a high-quality research. The main criteria
followed in the selection of platforms were (i) a certain level of development (predominantly
web 2.0 models, i.e., models where end-user involvement is not only necessary but
inevitable), and (ii) similar, or almost similar, functions (mainly, hosting, streaming and/or
selling of protected works or subject matter via the platform primarily by rightsholders and/or
lawfully by end-users). Prima facie infringing websites were excluded from the scope of the
analysis. Further relevant factors in the selection of platforms were their general availability
in the EU, and the availability of English language versions of their EULAs. Furthermore, a
“coincidence factor” was also taken into account, which led to focus on platforms having
broad relevance, i.e. boast great numbers of users. Due consideration was also given to the
comparability of the data collected. This requirement was ensured by the selection of the
research parameters, e.g., the categorization of copyright flexibilities, the presence/absence
of EU general principles, the type and scope of platforms; the focus of the research (EULAs);
the exact focal points (certain provisions and features of EULAs).

The next sections will offer a more detailed overview on the selection of sources, main
focus, methodology and structure of the research conducted under each of the two prongs
of Task 2.1.

2.3 PUBLIC REGULATORY FRAMEWORK

2.3.1 SELECTION OF SOURCES AND MAIN FOCUS

On the basis of the state of the art, existing comparative legal mappings on the topic, and
the heterogeneity of sources analysed, this research decided to abandon the traditional focus
on E&Ls and related classifications, pivoting instead on the notion of “copyright flexibilities”.

As illustrated above, in fact, scholarly contributions in the field covered from different
angles and perspectives almost all copyright balancing tools. Yet, they generally missed to
provide an all-encompassing definition of copyright flexibilities, capable of reflecting the
complexity of the matter and the interrelations between single instruments and doctrines.
The aim of this research was also to make a step forward in this direction and, with a

40 In this light, comparative research allows for the macro-, meso- or micro-level of analysis to be the selected
to serve as the research question. See Van Hoecke (n 36) 15-21. This study ambitiously covered both the macro-
level analysis, analysing and comparing EU and national laws in its focus on public sources, and the meso-level
research, studying online intermediaries’ private ordering mechanisms.
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methodological approach that was jointly functional and empirical, to contribute to the

debate with a classificatory proposal capable of including labels, definitions and features of

both public and private sources of law under holistic and homogeneous categories. To this

end, this study developed a blended taxonomy centred around categories of uses,

purposes/goals and rights/interests balanced against copyright, coupled with horizontal,

catch-all categories such as “public domain” and “external copyright flexibilities”.

Against this background, national questionnaires were articulated around the following

structure:

De minimis uses (e.g. temporary reproduction, ephemeral recording, incidental
inclusion, technically necessary uses)

Private non-commercial uses (e.g. reprography, private copy, freedom of panorama)
Quotation
Parody

Teaching and scientific research (e.g. illustration for teaching and scientific research,
digital teaching activity, text and data mining)

Uses within/by cultural heritage institutions (e.g. public lending, preservation of
cultural heritage, uses of orphan works, and of out-of-commerce works)

Uses for visually impaired persons
Uses for informatory purpose (e.g. news reporting, public speeches and lectures)

Uses by public authority (e.g. public security, legislative and judicial proceedings,
religious and official celebrations)

Three-step-test
Other non-infringing uses
Public domain and other flexibilities
o Copyright expiration
o Works or subject matter excluded from protection
o Paying public domain schemes
o Mandatory/statutory and extended collective licensing schemes
o Exhaustion
User rights and public interest

o Main legal instruments adopted to achieve a fair balance (fundamental rights,
consumer protection law, media law, (copyright) contract law, miscellaneous)

o References to notion of public interest

o References to notion of user’s rights

On the basis of the results of the mapping and the assessment that followed, the

classification was slightly revised, resulting in the following structure for national reports,

which has also been implemented to classify flexibilities on the online database:
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VI.

VII.

VIII.

XI.
XIl.
X1,

Temporary, de minimis and lawful uses
a) Temporary reproduction
b) Ephemeral recording
c) Incidental inclusion
d) Acts necessary to access and normal use by lawful user
e) Freedom of panorama
Private copy and reprography
a) Reprography
b) Private copy
Quotation
Parody, caricature, pastiche
Uses for teaching and research purposes
a) Private study
b) Illustration for teaching or scientific research
c) Digital use for illustration for teaching
d) Text and data mining
Uses for information purposes
a) Press review and news reporting
b) Use of public speeches and lectures
Uses by public authorities
a) Uses in administrative and judicial proceedings
b) Other uses by public authorities
Socially oriented uses
Cultural uses (access, preservation, reuse)
a) Publiclending
b) Preservation of cultural heritage
c) Specific uses by cultural heritage/education/social institutions
d) Orphan works
e) Out-of-commerce works
Flexibilities for persons with disabilities
Other non-infringing uses (miscellaneous)
Three-step test
Public domain
a) Works or subject matter excluded from copyright protection

b) Paying public domain schemes
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XIV.  Special licensing schemes (mandatory, statutory, extended collective licenses etc)
XV.  External copyright flexibilities

a) Fundamental (users’) rights

b) Consumer protection

c) Copyright contract law

d) Other instruments

Exhaustion was temporarily eliminated from the mapping due to lack or insubstantiality
of responses and data provided and/or validated by national experts, which resulted in their
scarce of no relevance for the purpose of the comparative analysis. For this reason, the topic
does not appear in the EU mapping either, nor does it feature any comparative report.
Additional research on exhaustion and digital exhaustion will be performed until the end of
the project and in the context of the maintenance and update of the online database
www.copyrightflexibilities.eu, also in order to complement the findings of the private sources

mapping. Final data and the preparation of the corresponding comparative reports are
expected to be collected and finalized by June 2023 and will be inserted and uploaded on the
database website.

Comparative reports were prepared on the basis of the taxonomy on which the research
was based since its outset and limited to the categories for which the amount and relevance
of data collected could allow a well-grounded and verifiable assessment. This led, for
instances, to the exclusion of sectors which would have required, in light of their non-
statutory basis, a reporting of sufficient judicial decisions by a substantial number of national
experts, which unfortunately was not reached in the 24-month span of this research (e.g.
fundamental rights, public interest and users’ rights). Similarly, heterogeneous sectors such
as consumer protection law, contract law, media law and the like were not subject to
comparative analysis for the extremely fragmented nature of national experts’ responses.
Further research is required, which will be carried out with the use of fact-based
guestionnaires to extract more up-to-the-point, homogeneous feedback in the following
months.

As to the types of sources mapped, this study made a substantial step forward compared
to the state of the art, for it covered not only national copyright statutes but the whole range
of public regulatory sources, also beyond copyright acts, and judicial decisions, both at the EU
and at a national level.

2.3.2 RESEARCH METHODOLOGY AND STRUCTURE

As mentioned above, the comparative mapping of EU and national public regulatory
sources called for a study that was at the same time qualitative, systematic, plain-comparative
and functional-comparative.
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The first phase of the research (M1-M3) carried out a thorough literature review to assess
the state of the art and reshape, on this basis, research focus and questions. The sources
analysed ranged from studies officially commissioned by EU institutions and some Member
States to scholarly contributions having both a EU and a national focus and publication outlet.

The second phase of the research (M3-M12) entailed (a) the first EU legal mapping,
focused on EU Directive and Regulations, related preparatory works, and CJEU case law, based
on local, independent desk research; and (b) the preparation of the questionnaire for national
experts, which were conceptualized based on principles and techniques typical of the
common core and functional comparative analysis. One or more national experts per Member
State were identified on the basis of their expertise and also with the help of other consortium
partners, and contacted in August-September 2020. Questionnaires were administered in
September 2020, with a submission deadline set up for mid-December 2020. Parallel to this,
EU sources were studied, classified and organised via plain systematic analysis in two
dedicated spreadsheets, made publicly available as attachments to the interim report (D2.1),
which was delivered to the EC at the end of M12 (31 December 2020).

The third phase of the research (M13-M18) consisted in the first verification, classification
and analysis of national responses, which were received from January to March 2021. All
national sources were cleared, verified, and assessed via systematic analysis, and structured
into a simple, intuitive dataset organized in hyperlinked spreadsheets.*! In this phase, the
taxonomic categorisation introduced at the beginning of the research was refined to better
fit to the first outcomes of the mapping. National data were categorised and juxtaposed to
EU sources by applying plain qualitative comparative methodology, to assess their
convergences, divergences and degree of flexibility compared to the EU model. This allowed
an additional verification of the correctness and up-to-date nature of national data, which led
to several requests for clarification to national experts, ultimately channelled into a Survey
Addendum and a Follow-up questionnaire to fill in gaps, resolve inconsistencies, and start
tracking the implementation of the CDSM Directive. In this phase, some national experts
withdrew their availability and were promptly substituted (for their full list, see Annex A).

These activities took place at the beginning of the fourth phase of the research (M18-
M24), which focused on the consolidation and verification of the data sets, in preparation for
the national and comparative analysis that was carried out in the fifth and last phase of the
research (M24-M30).

A national report was devoted to each Member State. Relevant provisions were enlisted,
classified using the taxonomy adopted for the research, and analysed in their main features.
When corresponding to an EU provision, the report assessed their convergences, divergences
and degree of flexibility compared to the EU model. Comparative reports were articulated per
macro-categories of flexibilities, with the exclusion of those categories where data where
either not enough or too heterogeneous and fragmented to ground scientifically sound

41 Priora and Sganga (n 34).
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comparative conclusions. Each report performed a comparative assessment of national
sources, looking at beneficiaries, requirements, conditions and other features of each
exception, limitation or other balancing tools, looking at their overall, functional effects on
the national copyright balance. This allowed drawing valid descriptive conclusions on the
state of harmonization, and lays the groundwork for the comparative evaluation of the degree
of flexibility that each Member State presents vis-a-vis the various permitted uses and/or
categories of  beneficiaries, which will be visually represented on
www.copyrightflexibilities.eu.

2.4 PRIVATE ORDERING SOURCES

The two-phase empirical research on private ordering sources had the main objective to
map and analyse selected — preferably mainstream — streaming service providers with or
without hosting functionality; online marketplaces and social media platforms’ private
ordering mechanisms related to end-user flexibilities. In line with the general approach of
T2.1, “flexibilities” are used as an all-encompassing expression, not limited to classic copyright
limitations and exceptions but including all balancing tools. In this segment of the research,
also procedural safeguards were consequently included.

Most of these flexibilities are granted by public sources, such as copyright exceptions and
limitations. In this part of the study, they were classified in a different manner compared to
public regulatory sources, in order to better fit to the approach and content of EULAs and
terms of uses. Among others, these include end-users’ reproductions (the download of one
or more permanent copy or copies; creating a back-up copy); end-users’ disseminations
(resale of copies or accounts; linking); and culturally or socially desirable uses (uses for the
purposes of teaching, research, studying, news reporting, parody, caricature, pastiche,
guotation, criticism, review; including UGC, if the use fits into an existing limitation or
exception). Other statutory provisions limit the existence or exercise of exclusive rights, such
as the doctrine of exhaustion, collective rights management (CRM) or terms of protection.*?

Besides these substantive statutory norms, private ordering sources feature other
flexibilities, such as procedural safeguards, which can guarantee that end-users are not put in
a single-sided, detrimental (inflexible) position when using online services. They range from
notice-and-take-down and other complaint-and-redress mechanisms to contract

42 Their applicability in the platform economy is limited to a certain degree. The concept of ‘digital exhaustion’
(that is, the resale of digital files or accounts) is mainly ruled out, especially in the case of online services. See
the recent judgment of the CJEU in Case C-263/18 Tom Kabinet case: Nederlands Uitgeversverbond and Groep
Algemene Uitgevers v Tom Kabinet Internet BV and Others [2019] EU:C:2019:1111. The judgment sparked,
however, significant criticism. See Péter Mezei, ‘The Doctrine of Exhaustion in Limbo-Critical Remarks on the
CJEU’s Tom Kabinet Ruling’ (2020) 2 Jagiellonian University Intellectual Property Law Review 130. Although CRM
has direct relevance in the case of communication or making musical and audio-visual content available to the
public, the majority of platforms have nothing to do with collective management organizations. Finally, the
provision of public domain contents is less typical (although cannot be excluded) in the platform age. Hence, the
majority of service providers deal with mainstream contents that are within the terms of protection.
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amendments with or without users’ agreement, removal of contents uploaded/shared by the
user, or the formalities related to the termination of user accounts.

In line with contractual freedom, service providers might also be able to offer further
flexibilities for the benefit of end-users. These flexibilities are either unrelated to statutorily
regulated flexibilities or complementary to it (i.e., necessitating proper licensing by the
service providers). Most of the time, they are dependent on the business model of the given
service provider, and heavily influenced by the ‘code’, that is the technological parameters of
the given service. These flexibilities include, among others, re-download options, use of
content on multiple devices, family sharing, and other sharing (embedding, reposting etc.)
options.

On the other hand, some of the public and private regulatory sources are purposefully
designed to limit the flexible enjoyment of contents by end-users. TPMs, territoriality as
public norms, geo-blocking (which is a de facto territorialisation of internet)*® and the
contractual provisions on rights granted to service providers as private rules, knowingly limit
end-users’ abilities to access and use contents via online services. EULAs might overstep
copyright norms or make end-users consent to a restrictive interpretation of statutory
provisions, including limitations and exceptions. As a result, users’ flexibilities might be
reduced to a mere grant to access contents. At the same time, end-users are not in the
position to negotiate contractual clauses, being them usually requested to accept them “as
is”.%* These constraints, however, have their own boundaries. TPMs shall be effective in
nature to be protected,* and their application has been subject to limitations under Article
6(4) InfoSoc, the Marrakesh Directive, and Article 7(2) CDSM. Geo-blocking*¢ has been
partially ruled out by the EU.*’ Furthermore, consumer protection rules guarantee end-users

43 Tal Kra-Oz, ‘Geoblocking and the Legality of Circumvention’ (2017) 3 IDEA - The Intellectual Property Law
Review 387.

44 Oprysk and Sein (n 26) 597-598.

45 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of
certain aspects of copyright and related rights in the information society [2001] OJ L 167/10, Art. 6(3).

46 Geo-blocking technologies make it possible to determine geographical location (based on IP addresses) of the
end-user who accessed the content. Such limitation on the accessibility of contents is nothing new. It mimics
technological protection measures installed on tangible data carriers, such as region codes of DVDs. On geo-
blocking see e.g. Sabrina Earle, ‘The Battle against Geo-Blocking: The Consumer Strikes Back’ (2016) 15 Richmond
Journal of Global Law and Business 1; Alain Strowel, ‘From Content Portability to Data Portability: When
Regulation Overlaps with Competition Law and Restrictions Can Be Justified by Intellectual Property’ (2016) 2
Competition Law & Policy Debate 63; Giuseppe Mazziotti, ‘Is Geo-Blocking a Real Cause for Concern in Europe ?’
(2016) 38 European intellectual property review 365; Roy Alpana and Althaf Marsoof, ‘Geo-Blocking, VPNs and
Injunctions’ (2017) 39 European Intellectual Property Review 672; Marketa Trimble, ‘Copyright and Geoblocking:
The Consequences of Eliminating Geoblocking’ (2019) 25 Boston University Journal of Science and Technology
Law 476; Peter K Yu, ‘A Hater’s Guide to Geoblocking’ (2019) 25 Boston University Journal of Science and
Technology Law 503.

47 Regulation 2017/1128 of the European Parliament and of the Council of 14 June 2017 on cross-border
portability of online content services in the internal market [2017] OJ L 168/1. The scope of the Regulation is
rather narrow, for it focuses on consumer protection and creates a temporary exception in favour of the end-
users in case of short, cross-border travels. It nevertheless leaves the contractual freedom of rightholders and
platforms intact, thus the licensing agreements can continue being concluded on a territorial basis. See Giuseppe
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with information duties concerning TPMs and other remedies against misleading standard
contractual clauses.*®

This study performed a comprehensive mapping and critical analysis of the EULAs and
terms of use of selected platforms, in order to check their compatibility with existing statutory
flexibilities. The aim was to have a clear view of the private ordering mechanisms of the
selected service providers, but also to compare the flexibility of these platforms, and address
whether they tend to follow or deviate from public regulatory sources.

2.4.1 SELECTION OF SOURCES AND MAIN FOCUS

The selection of sources and focus was driven by two main criteria: (i) service providers
shall be at a certain level of development (predominantly web 2.0 models, i.e., models where
end user involvement is not only necessary but inevitable), and (ii) they shall offer similar, or
almost similar, functions (mainly, hosting, streaming and/or selling of protected works or
subject matter via the platform primarily by rights holders and/or end-users). Prima facie
infringing, piratical or rogue websites were excluded. Further relevant factors were the
general availability of the selected platforms in the EU, and the availability of English language
versions of their EULAs. We purposefully decided to analyse the basic models of platforms.

The study purposefully decided to analyse basic models of platforms, with which users are
generally familiar. Most of them fit into the concept of ‘online content-sharing service
providers’ (OCSSPs) under Article 17 CDSM* and are broadly used rather than serve niche
markets. However, the focus of the study was not limited to the biggest players, as usually
done by policymakers® or researchers (e.g., YouTube,>! Instagram®? or iTunes®3).

Mazziotti, ‘Allowing Online Content to Cross Borders: Is Europe Really Paving the Way for a Digital Single
Market?’, Online Distribution of Content in the EU (Edward Elgar 2019) 193.

48 See the subjective conformity criteria of Directive (EU) 2019/770 of the European Parliament and of the
Council of 20 May 2019 on certain aspects concerning contracts for the supply of digital content and digital
services [2019] OJ L 136/1, Art. 7.

4 The selected platforms will most probably fit into the scope of the newly envisaged categories of ‘online
platforms’ and ‘very large online platforms’ under the proposed Regulation on a Single Market for Digital
Services (DSA), Art. 2(h) and Section 4, respectively.

50 See Tarleton Gillespie and others, ‘Expanding the Debate about Content Moderation: Scholarly Research
Agendas for the Coming Policy Debates’ (2020) 9 Internet Policy Review 1.

51 e.g. Hayleigh Bosher, ‘Key Issues around Copyright and Social Media: Ownership, Infringement and Liability’
(2020) 15 Journal of Intellectual Property Law & Practice 123, 132-133.

52 e.g. Hayleigh Bosher and Sevil Yesiloglu, ‘An Analysis of the Fundamental Tensions between Copyright and
Social Media: The Legal Implications of Sharing Images on Instagram’ (2018) 33 International Review of Law,
Computers & Technology 164, 172-181.

53 e.g. Aragon (n 12) 204-206.
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In the definition of the sample, a total of 17 platforms were finally included, grouped into
four sets of platforms: streaming sites with host function; streaming sites without (or with
limited) host function; online marketplaces; and social media.>*

Table 1 Analysed platforms

Streaming with hosting  Streaming without = Online marketplaces Social media

service hosting service
- soundcloud ~ Spotfy  Steam  Twitter |
Bandcamp Netflix Electronic Arts Origin Instagram
YouTube Disney+ Amazon Facebook
Twitch Apple Media Service
DailyMotion Google Play
Pornhub

2.4.2 RESEARCH METHODOLOGY AND STRUCTURE

The methodology used in the private sources mapping is a combination of comparative
and empirical analysis. The comparative part is necessitated by the focus on public and private
rules developed in various jurisdictions and at various (macro and meso) levels. The empirical
part is related to the systematic and qualitative analysis of EULAs of selected service
providers.

The goals of the research were to enhance the learning and knowledge about the topic of
copyright users’ flexibilities, support the emergence of evolutionary and taxonomic research
efforts in the field, with particular regard to its mechanisms and features in private ordering
mechanisms, and form recommendation to better regulate the copyright balance in B2C
relationship. This is particularly timely in light of the CDSM Directive, which requires OCSSPs
to ‘inform their users in their terms and conditions that they can use works and other subject
matter under exceptions or limitations to copyright and related rights provided for in Union
law’ (Article 17(9) CDSM).

In the purposive selection of sample contracts to be analysed procedure, a total of 17
platforms were finally included, grouped into four sets of platforms: streaming sites with host
function; streaming sites without (or with limited) host function; online marketplaces; and
social media. In order to proceed with the assessment by using verifiable and homogeneous
metrics, also in connection with the public sources mapping and its methodology, the study

>4 These categories are not conclusive, indeed, there is a huge variety of online services. e.g. Microsoft is finally
not covered by this research, as the company’s Service Agreement — encompassing all online services of
Microsoft — could not be comparably classified into any of the four selected groups of platforms.

28



pre-identified 15 different variables reflecting fundamental user flexibilities, detailed as
follows:

e private users’ reproductions (the download of one or more permanent copy or copies;
creating a back-up copy; re-download options; download and use of copies on
multiple devices);

e private users’ disseminations (family sharing; resale of copies or accounts; linking);

e cultural uses (teaching/research/studying; news reporting;
parody/caricature/pastiche; quotation/criticism/review; UGC);

e rights granted to the service provider;

e procedural safeguards (notice-and-take-down and other complaint-and-redress
mechanisms; contract amendments with or without users’ agreement; removal of
contents uploaded/shared by the user; termination of a user account).

At first, an extensive chart was created to contain excerpts from the EULAs of the studied
platforms related to 15 different variables. These variables reflected fundamental user-
flexibilities, but in several instances during the analysis it was possible to spot significant
departures from the initial variables. This was generally due to the differences of platforms
presented in terms of different business models and technological features. In order to
guarantee the comparability of data, the focus of the research was then limited to the eight
most represented variables, i.e: (i) the extent of (access) rights; (ii) restricted acts that users
are not entitled to perform; (iii) provisions, if any, on UGC; (iv) the license that end-users
granted to the platforms or other users; (v) technological restrictions on access; (vi) family
sharing and other types of transfer of subscription; (vii) termination/modification of user
account/subscription; (viii) procedural safeguards. The initial data collection took place
between September and December 2020.The secondary data collection took place between
March and May 2021.

Finally, the platforms were measured according to a ‘user-flexibility index’. In this index,
points were allocated for each of the eight variables selected in the second phase of the
analysis, ranging from 1 (least flexible) to 5 (most flexible).
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3.1 MAPPING OF PUBLIC REGULATORY SOURCES

3.1.1 EU LAW

As mentioned above, the mapping of EU copyright flexibilities covered all secondary law
sources impacting on the copyright balance. The substantiality criterion was introduced to
limit the sample of acts to a reasonable range and avoid listing provisions that just secondarily
and cursorily touched upon copyright matters and the position of end-users. The statutory-
based analysis was complemented by an updated mapping and analysis of the CJEU case law.

3.1.1.1 DIRECTIVES AND REGULATIONS

This section provides a general background description of the sources mapped, followed
by a detailed analysis of relevant provisions, which are classified according to the general
taxonomy adopted in this study.

3.1.1.1.1 SOURCES MAPPED

Directive on television broadcasting activities and/or Audio-visual Media Services

Directive (AVMSD, 1989, as consolidated in 2010 and last amended in 2018)

The initial attempts of the EU to harmonize the rules governing television broadcasting activities were
consolidated in the Council Directive 89/552/EEC of 3 October 1989 on the coordination of certain provisions
laid down by Law, Regulation or Administrative Action in Member States concerning the pursuit of television
broadcasting activities, [1989] OJ L 298/23 (Directive on television broadcasting activities). This Directive
entered into force on 6 October 1989, and the Member States were required to transpose it by 3 October
1991 (Article 25(1)). The original text of the Directive has been amended several times (in 1997, 2007, and
2010). Subsequently, the Directive was repealed by Directive 2010/13/EU of the European Parliament and of
the Council of 10 March 2010 on the coordination of certain provisions laid down by law, regulation or
administrative action in Member States concerning the provision of audiovisual media services, [2010] OJ L
95/1 (Audio-visual Media Services Directive, AVMSD). The latter was also modified in 2018 by Directive (EU)
2018/1808 of the European Parliament and of the Council of 14 November 2018 amending Directive
2010/13/EU on the coordination of certain provisions laid down by law, regulation or administrative action
in Member States concerning the provision of audiovisual media services (Audiovisual Media Services
Directive) in view of changing market realities [2018] OJ L 303/69. These revisions were expected to come
into force in Member States by 20 September 2020 (Article 35). The AVMSD is significant for this legal
mapping, as it introduced since 2010 consumer protection provisions, and for it tackles the need to increase
access to cultural content by persons with disabilities (Directive 2010/13/EU, Article 3c; Directive (EU)
2018/1808, Article. 7), as well as measures to combat hate speech addressed to a wide spectrum of vulnerable
groups, including minorities and, again, persons with disabilities (Directive 2010/13/EU, Article 3b; Directive
(EU) 2018/1808, Article 6).
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Directive on the legal protection of computer programs (Software Directive, 1991, as

codified in 2009)

Council Directive 91/250/EEC of 14 May 1991 on the legal protection of computer programs, [1991] OJ L
122/42, was enacted on 14 May 1991, and Member States were given time to transpose it until 1 January
1993 (Article 10(1)). The Directive had retrospective effect, without prejudice to any acts concluded and rights
acquired before that date (Article 9(2)). The Directive was later codified by Directive 2009/24/EC of the
European Parliament and of the Council of 23 April 2009 on the legal protection of computer programs, [2009]
0J L 111/16, which entered into force on 25 May 2009 (Article 12).

Directive on rental right and lending right and on certain rights related to copyright in the

field of intellectual property (Rental Directive, 1992, as codified in 2006)

The Council Directive 92/100/EEC of 19 November 1992 on rental right and lending right and on certain rights
related to copyright in the field of intellectual property, [1992] OJ L 346/61, was aimed at harmonizing the
rental and lending of the originals or copies of literary and artistic works across EU. It entered into force on
30 November 1992, with a transposition deadline to 1 July 1994 (Article 15(1)). This Directive has later been
codified by Directive 2006/115/EC of the European Parliament and of the Council of 12 December 2006 on
rental right and lending right and on certain rights related to copyright in the field of intellectual property,
[2006] OJ L 376/28. The Directive entered into force on 16 January 2007 (Article 15). Directive 2006/115/EC
applies, in principle, to copyright works (with the exclusion of buildings and works of applied art, Article 2(1)
Rental I; Article 3(2) Rental 1), performances, phonograms, broadcasts, and first fixations of films (ibid.) which
were protected, or which met the requirements for protection on 1 July 1994 (Article 11(1)).

Directive harmonizing the term of protection of copyright and certain related rights (Term

Directive, 1992, amended in 2006 and in 2011)

Council Directive 93/98/EEC harmonizing the term of protection of copyright and certain related rights [1993]
0J L 290/9 was enacted on 29 October 1993. This Directive was replaced by Directive 2006/116/EC of the
European Parliament and of the Council of 12 December 2006 on the term of protection of copyright and
certain related rights (codified version) OJ L 372/12, later complemented by Directive 2011/77/EU of the
European Parliament and of the Council of 27 September 2011 amending Directive 2006/116/EC on the term
of protection of copyright and certain related rights [2011] OJ L 265/1, entered into force on 31 October 2011
(Article 4). The transposition deadline was 1 November 2013 (Article 2). The 2011 amendment was directed
to music performers and phonogram producers (Article 1), equalizing their term of protection to those of
other rightholders (from 50 to 70 years, Article 1(2)(b)). It also introduced, in favour of performers who only
received a lump sum payment, the right to obtain an annual supplementary remuneration (20% fund) from
the phonogram producer for each year following the 50th year of publication or communication of the
phonogram (Article 1(4)).
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Directive on the coordination of certain rules concerning copyright and rights related to
copyright applicable to satellite broadcasting and cable retransmission (SatCab Directive,

1993, amended in 2019)

Council Directive 93/83/EEC of 27 September 1993 on the coordination of certain rules concerning copyright
and rights related to copyright applicable to satellite broadcasting and cable retransmission, [1993] OJ L
248/15 (SatCab) was adopted on 27 September 1993 and entered into force on 4 October 1993. Member
States were required to transpose the Directive by 1 January 1995 (Article 14). This instrument was later
amended by Directive (EU) 2019/789 of the European Parliament and of the Council of 17 April 2019 laying
down rules on the exercise of copyright and related rights applicable to certain online transmissions of
broadcasting organizations and retransmissions of television and radio programs and amending Council
Directive 93/83/EEC, [2019] OJ L 130/82, in force since 6June 2019, and having a transposition deadline set
by 7 June 2021. The Directive lays down rules that aim to enhance cross-border access to a greater number
of television and radio programs, by facilitating the clearance of rights for the provision of online services that
are ancillary to the broadcast of certain types of television and radio programs, and for the retransmission of
television and radio programs. It also regulates the transmission of television and radio programs through
direct injection (Article 1).

Directive on the legal protection of databases (Database Directive, 1996, as last amended

in 2019)

The EU has adopted the Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996
on the legal protection of databases, [1996] OJ L 77/20, in order to provide copyright protection to databases
that are original for their structure and arrangement (Article 3(1), and sui generis protection on extraction
and re-use of the whole or substantial part of their content if their production required qualitatively or
quantitatively substantial investments in the collection, verification and organization of their materials
(Article 7(1)). The Directive entered into force on 16 April 1996, with a transposition deadline set for 1 January
1998 (Article 16(1)), and it was amended in 2019 by the CDSM Directive. Its provisions cover both online and
offline databases (Article 1(1)), which are defined as collections of independent works, data, or other
materials arranged in a systematic or methodical way and individually accessible by electronic or other means
(Article 1(2)). The Directive, however, excludes from its coverage computer programs involved in the making
or operation of such databases, as well as works and other subject-matter contained in the databases (Articles
1(3) and 3(2)). Copyright protection applies to databases created before 1 January 1998 (Article 14(1)), while
the sui generis protection extends to databases completed from 1 January 1983 (Article 14(3)).

Directive on the resale right for the benefit of the author of an original work of art (Resale

Directive, 2001)

Directive 2001/84/EC of the European Parliament and of the Council of 27 September 2001 on the resale right
for the benefit of the author of an original work of art, [2001] OJ L 272/32, was adopted on 27 September
2001 with the aim of harmonizing national laws with regard to the existence and application of the resale
right. It entered into force on 13 October 2001, and Member States were given time until 1 January 2006 to
implement it (Article 12). The Directive provides for a compulsory resale right for the benefit of authors of an
original work of art, which by 1 January 2006 was protected by copyright or meet the criteria for protection
(Article 10).
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Directive on the harmonisation of certain aspects of copyright and related rights in the

information society (InfoSoc Directive, 2001, as last amended in 2019)

Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation
of certain aspects of copyright and related rights in the information society, [2001] OJ L 167/10 represents
the most comprehensive harmonization intervention on EU copyright law, and contains the largest set of
copyright flexibilities introduced in the EU copyright acquis so far (20 optional, 1 mandatory, plus the
formalization of the principle of exhaustion of the right of distribution). The Directive entered into force on
22 June 2001 (Article 14(1)), with a transposition deadline set to 22 December 2002 (Article 13). Its text was
modified first, in 2017, by the Marrakesh Directive, and then, in 2019, by the CDSM Directive. The Directive
applies to works and other subject-matter protected by copyright or related rights (Article 10(1)), yet without
prejudice to acts concluded and rights acquired before this date (Article 10(2)).

Directive on certain permitted uses of orphan works (OWD, 2012)

To promote the digitization of and to provide wider access to copyright content, the EU adopted Directive
2012/28/EU of the European Parliament and of the Council of 25 October 2012 on certain permitted uses of
orphan works, [2012] OJ L 299/5, The Directive entered into force on 28 October 2012 (Article 11), with a
transposition deadline set for 29 October 2014 (Article 9(1)). The Directive applies to all works and
phonograms protected as of 29 October 2014 (Article 8(1)), without prejudice to any acts concluded and
rights acquired before that date (Article 8(2)).

Directive on collective management of copyright and related rights and multi-territorial
licensing of rights in musical works for online use in the internal market (CMO Directive,
2014)

Directive 2014/26/EU of the European Parliament and of the Council of 26 February 2014 on collective
management of copyright and related rights and multi-territorial licensing of rights in musical works for online
use in the internal market, [2014] OJ L 84/72, provides a licensing scheme which helps facilitate end-users’
access and use of online cultural and creative content. The Directive lays down requirements necessary to
ensure the proper functioning of the management of copyright and related rights by CMOs. It also regulates
the requirements for multi-territorial licensing by CMOs of rights in musical works for online use (Article 1).
It entered into force on 9 April 2014, with a transposition deadline set to 10 April 2016 (Article 43).

Directive on certain permitted uses of certain works and other subject matter protected

by copyright and related rights for the benefit of persons who are blind, visually impaired,

or otherwise print- disabled (Marrakesh Directive, 2017)

The Marrakesh Directive implements the WIPO Marrakesh Treaty, > introducing an exception for the
production and distribution of works in accessible format for visually impaired individuals. It entered into
force on 10 October 2017. Member States were given time to transpose the Directive to their national laws
by 11 October 2018. (Article 11).

55> Marrakesh Treaty to Facilitate Access to Published Works for Persons Who Are Blind, Visually Impaired, or
Otherwise Print Disabled (adopted 27 June 2013, entered into force 30 September 2016) WIPO Doc VIP/DC/8
(Marrakesh Treaty).
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Regulation on the cross-border exchange between the Union and third countries of

accessible format copies of certain works and other subject matter protected by

copyright and related rights for the benefit of persons who are blind, visually impaired,
or otherwise print-disabled (Marrakesh Regulation, 2017)

The Council Regulation (EC) 2017/1563/EU of 13 September 2017 on the cross-border exchange between the
Union and third countries of accessible format copies of certain works and other subject matter protected by
copyright and related rights for the benefit of persons who are blind, visually impaired, or otherwise print-
disabled, [2017] OJ L242/1, entered into force on 12 October 2018 (Article 8). It complements the Marrakesh
Directive, by allowing the exchange of accessible format copies towards and from extra-EU States members
of the Marrakesh Treaty.

Directive on Copyright and related rights in the Digital Single Market (CDSM Directive,

2019)

Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 on copyright and
related rights in the Digital Single Market and amending Directives 96/9/EC and 2001/29/EC entered into
force on 7 June 2019. Member States were given time to transpose the Directive into their national laws by
7 June 2021 (Article 29). However, the great majority of Member States missed the transposition deadline.
To date, Belgium, Bulgaria, Cyprus, Finland, Greece, Latvia, Poland, Portugal, Slovenia, Slovakia, Sweden have
not yet transposed the Directive into their national laws.>® The Directive introduces five mandatory
exceptions to the EU catalogue of E/Ls, subordinating them to the three-step test under Article 5(5) InfoSoc
(Article 7 CDSM), and an ECL scheme for out-of-commerce works. In general, the CDSM leaves intact existing
E/Ls introduced by previous Directives, thus missing the opportunity to intervene on some of their criticisms
such as, e.g., the fragmentation of national solutions caused by the optional nature of InfoSoc exceptions. In
addition, Article 25 CDSM permits Member States to adopt or maintain in force broader provisions regulating
uses and sectors covered by CDSM flexibilities, to the extent they are compatible with the E/Ls included in
the Database and InfoSoc Directives.

Consumer Rights Directive (CRD, 1999, amended in 2011, last amendment 2019); Sales of

Goods Directive (SGD, 2019); Digital Content and Services Directive (DCSD, 2019)

Directive 2011/83/EU of the European parliament and of the Council of 25th October 2011 on consumer
rights amending Council Directive 93/13/EEC and Directive 1999/44/EC of the European parliament and of
the Council and repealing Council directive 85/577/EEC and Directive 97/7/EC of the European parliament
and of the Council, [2011] OJ L 304/64 (CRD), was adopted in October 2011 as a wide, horizontal instrument
covering contracts negotiated away from business premises, distant selling and unfair terms and consumers’
guarantees, which were originally regulated in different instruments, i.e. (1) Council Directive 85/577/EEC of
20 December 1985 to protect the consumer in respect of contracts negotiated away from business premises,
[1985] OJ L 372/31, which was into force until 13 June 2014 (repealed); (2) Council Directive 93/13/EEC of 5
April 1993 on unfair terms in consumer contracts [1993] OJ L 95/29, which entered into force on 16 April 1993
and Member States had to transpose it by 31 December 1994 (amended); (3) Directive 97/7/EC of the
European Parliament and of the Council of 20 May 1997 on the protection of consumers in respect of distance
contracts, [1997] OJ L 144/19, which was in force until 13 June 2014 (repealed); (4) Directive 1999/44/EC of

56 See: --, ‘Document 32019L0790’ (EUR-Lex)
<https://eur-lex.europa.eu/legalcontent/EN/NIM/?uri=CELEX:32019L0790> accessed 1 July 2022.
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the European Parliament and of the Council of 25 May 1999 on certain aspects of the sale of consumer goods
and associated guarantees, [1999] OJ L 171/12, which entered into force on 7 July 1999 and Member States
were given until 1 January 2002 to transpose it into their national laws (amended). The consolidated version
of the CRD entered into force on 12 December 2011 and was due to be implemented by Member States by
13 December 2013 (Article 28). With few exceptions, it applies to most contracts between traders and
consumer concluded after 13 June 2014 (Articles 3 and 28(2)), including those concerning digital content
(Article 2(11)). It was subsequently amended by Directive (EU) 2015/2302 of the European Parliament and
of the Council of 25 November 2015 on package travel and linked travel arrangements, [2015] OJ L 326/1,
and Directive (EU) 2019/2161 of the European Parliament and of the Council of 27 November 2019
amending Council Directive 93/13/EEC and Directives 98/6/EC, 2005/29/EC and 2011/83/EU of the
European Parliament and of the Council as regards the better enforcement and modernization of Union
consumer protection rules, [2019] OJ L 328/7. This framework has been recently amended by two pieces
of legislation: (1) Directive (EU) 2019/771 of the European Parliament and of the Council of 20 May 2019 on
certain aspects concerning contracts for the sale of goods, [2019] OJ L 136/28 (SGD, Article 23), and (2)
Directive (EU) 2019/770 of the European Parliament and of the Council of 20 May 2019 on certain aspects
concerning contracts for the supply of digital content and digital services, [2017] OJ L 136/1 (DCSD). DCSD
applies to the supply of digital content or digital services, including digital content supplied on a tangible
medium, such as DVDs, CDs, USB sticks and memory cards, as well as to the tangible medium itself, provided
that the tangible medium serves exclusively as a carrier of the digital content (Article 3). In contrast, SGD
applies to contracts for the sale of goods, including goods with digital elements which require digital content
or a digital service in order to perform their functions (Article 3). Both pieces of legislation entered into force
on 11 June 2019 and EU Member States were required to bring the Directive into law by 1 July 2021.5” Both
Directives apply to contracts which occur from 1 January 2022, and are relevant for this mapping, since they
provide consumer protection measures tackling cases when TPMs hinder the enjoyment of a work or other
subject matter in digital format.

3.1.1.1.2 RELEVANT PROVISIONS

The following section will offer a concise overview of the EU provisions directly or
indirectly relevant for each category of flexibility. It shall be noted that all InfoSoc E/Ls
covering the rights of reproduction under Article 5(2)-(3) may be extended by Member States
to the right of distribution under Article 4 InfoSoc to the extent justified by the purpose of
the authorized act of reproduction. In addition, all the flexibilities covered by Article 5 InfoSoc
shall be applied only if they comply with the three-step test in the specific case.

3.1.1.1.2.1 TEMPORARY, DE MINIMIS AND LAWFUL USES

Article 5(1) InfoSoc introduces a mandatory exception to the right to reproduction of
authors, performers, phonogram producers, film producers, and broadcasting
organizations.>® This provision permits temporary acts of reproduction, which are transient
or incidental, and which are an integral and essential part of a technological process, for the
sole purpose of enabling a transmission in a network between third parties by an

57 Directive (EU) 2019/771, Article 24; Directive (EU) 2019/770, Art. 24. Both Directives apply to contracts which
occur from 1 January 2022.
58 See: Directive 2001/29/EC, Art. 5(1) in conjunction with Art. 2(1).
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intermediary, or for a lawful use of a work or other-subject matter. The temporary
reproduction of a work, fixation of a performance, phonogram, cinematographic work, or the
fixation of a broadcast can be made by any means and in any form, in whole or in part,> and
it shall not have any independent economic significance.

Article 5(2)(d) InfoSoc provides for an optional E/L to the reproduction right of authors
over their works.® This provision allows broadcasting organizations to make ephemeral
recordings of works, as long as such acts are carried out by their own means and for their own
broadcasts. It also enables the preservation of such recordings in official archives if they have
an exceptional documentary character.

Article 10(1)(c) Rental®! introduces an optional E/L covering the fixation, broadcasting,
communication to the public, and distribution rights®? of authors on the original and copies
of their work, of performers on the fixation of their performances of phonogram producers
on their phonograms, and of producers of the first fixation of films on the original and copies
the film.%3 It allows broadcasting organizations to ephemerally fixate a work or other subject-
matter, by means of their own facilities and for their own broadcasts, in compliance with the
three-step-test (Article 10(3) Rental).%

Article 5(3)(i) InfoSoc provides for an optional E/L to the reproduction right as well as the
right to make available to the public and communicate to the public of authors, performers,
phonogram producers, film producers, and broadcasting organizations.

Article 5(1) Software allows the lawful acquirer to perform all restricted acts covered by
the exclusive rights of the author of a computer program (permanent or temporary
reproduction, translation, adaptation, arrangement and any other alteration and the
reproduction thereof, any form of distribution, including the rental), without the
authorization of the rightholder, when they are necessary for the use of the program in
accordance with its intended purpose, including for error correction. Lawful users are also
allowed to make a back-up copy of the program, and this privilege cannot be excluded by
contractin sofarasitis necessary for the use of the software (Article 5(2) Software). Similarly,
Article 5(3) Software allows the person having a right to use a copy of the program to observe,
study or test its functioning in order to determine the ideas and principles which underlie any
element of the program, if this is done while performing any of the acts of loading, displaying,

59 See: Directive 2001/29/EC, Art. 5(1) in conjunction with Art. 2(1).

60 See: Directive 2001/29/EC, Art. 5(2) in conjunction with Art. 2(1).

61 Also see: Directive 92/100/EEC, Art. 10(1)(c).

62 See: Directive 92/100/EEC, Artt. 6,8,9; Directive 2006/115/EC, Artt. 7, 8, 9.
63 See: Directive 92/100/EEC, Art. 2(1); Directive 2006/115/EC, Art. 3(1).

64 Also see: Directive 92/100/EEC, Art. 10(3).
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running, transmitting or storing it. Any contractual provision contrary to this shall be null and
void (Article 8 Software).

Article 6 Software allows the licensee or another person having the right to use the
program, or another person acting on their behalf, to reproduce and translate the program
when this is indispensable to obtain the information necessary to achieve the interoperability
of an independently created computer program with other programs, provided that the
information has not previously been readily available and those acts are confined to the parts
of the original program which are necessary in order to achieve interoperability. The
information so obtain cannot be used for other purposes, nor can it be given to other, except
when necessary for the interoperability of the independently created program, nor used for
the development, production or marketing of a program substantially similar in its expression,
or for any other act which infringes copyright. The acts permitted by this exception, according
to Article 6(3), shall be performed in accordance with the three-step-test, as provided by the
Berne Convention. Any contractual provision contrary to this shall be null and void (Article 8
Software).

Article 6(1) Database introduces a mandatory exception in favour of lawful users of a
database or of a copy thereof, allowing the performance of any of the acts covered by
exclusive rights of the database author® for the purposes of access to and normal use of the
contents of the database. When the lawful user is authorized to use only part of the database,
the provision applies only to that part.

Similarly, on the side of the sui generis right, Article 8(1) Database allows lawful users to
extract and/or re-utilize insubstantial parts of the database content, evaluated qualitatively
and/or quantitatively, for any purpose whatsoever. When the lawful user is authorized to use
only part of the database, the provision applies only to that part. Lawful users should not
perform acts which conflict with the normal exploitation of the database or unreasonably
prejudice the legitimate interests of the maker of the database (Article 8(2) Database), nor
can they cause prejudice to the holder of a copyright or related right on works or subject
matter contained therein (Article 8(3) Database).

According to Article 6(4) InfoSoc, in the absence of voluntary measures taken by
rightholders, including agreements between them and other parties concerned, national laws
should take appropriate measures to ensure that rightholders remove TPMs from their works
when they hinder the enjoyment of specific E&Ls, to the extent necessary for the purpose,
and only if the beneficiary has legal access to the protected work. E&Ls concerned are those
related to reprography (Article 5(2)(a) InfoSoc), the reproduction of works and other subject-
matter by CHIs (Article 5(2)(c) InfoSoc), ephemeral recording and preservation of such

65 As regulated by Article 5 Database, i.e. the rights to carry out or to authorize (a) temporary or permanent
reproduction by any means and in any form, in whole or in part; (b) translation, adaptation, arrangement and
any other alteration; (c) any form of distribution to the public of the database or of copies thereof; (d) any
communication, display or performance to the public; (e) any reproduction, distribution, communication, display
or performance to the public of the results of the acts referred to in (b).
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recordings (Article 5(2)(d) InfoSoc), socially oriented uses of broadcasts by public institutions
(Article 5(2)(e) InfoSoc), illustration for teaching and scientific research (Article 5(3)(a)), uses
by persons with disabilities (Article 5(3)(b) InfoSoc), and for public security or to ensure the
proper performance or reporting of administrative, parliamentary or judicial proceedings
(Article 5(3)(e)).

Article 6(4) InfoSoc also enables Member States to take similar measures for beneficiaries
of the private copy exception (Article 5(2)(b) InfoSoc), unless reproduction for private use has
already been made possible by rightholders to the extent necessary for the purpose, without
preventing rightholders from adopting adequate measures regarding the number of
reproductions allowed.

The provision does not apply to works and other subject-matters made available to the
public on agreed contractual terms, in such a way that members of the public may access
them from a place and at a time individually chosen by them, while it covers, mutatis
mutandis, also computer programs and databases.

The freedom of panorama exception has been introduced to the EU copyright acquis by
Article 5(3)(h) InfoSoc as an optional E/L. This provision enables the reproduction, making
available and communication to the public of works made to be permanently located in public
places. To illustrate the works included within the scope of the subject-matter, the provision
provides a few non-exhaustive examples, such as works of architecture or sculpture.

3.1.1.1.2.2 PRIVATE COPY AND REPROGRAPHY

Article 5(2)(a) InfoSoc features an optional E/L for reprography. It permits the
reproductions of protected works on paper or any similar medium, effected by the use of any
kind of photographic technique or by some other process having similar effects, with the
exception of sheet music, provided that the rightholders receive fair compensation.

The Database Directive features two optional exceptions to the exclusive rights of the
database author and the sui generis rights of the database maker. Article 6(2)(a) Database
allows the reproduction for private purposes of a non-electronic database. The interpretation
of the provision is subject to the three-step test as featured in the Berne Convention (Article
6(3) Database). Article 9(a) Database permits lawful users of a database which is made
available to the public in whatever manner to extract or re-utilize a substantial part of the
content of a non-electronic database for private purposes.

Article 5(2)(b) InfoSoc allows natural persons to reproduce a work or other subject-matter
on any medium for private use and for ends that are neither directly nor indirectly
commercial, on condition that the rightholders receive fair compensation which takes
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account of the application or non-application of technological measures referred to in Article
6 InfoSoc®® to the work or subject-matter concerned.

Article 10(1)(a)®’ Rental provides for an optional exception or limitation to the fixation,
broadcasting, communication to the public, and distribution rights®® of authors on the original
and copies of their work, of performers on the fixation of their performances, of phonogram
producers on their phonograms, and of producers of the first fixation of films on the original
and copies the film,® for the purpose of private use. The application of the provision is
subordinated to the compliance with the three-step test, as provided by the Berne
Convention (Article 10(3) Rental).

3.1.1.1.2.3 QUOTATION

Article 5(3)(d) InfoSoc, which permits quotations from a work or other subject-matter
that has been lawfully made available to the public, for purposes such as criticism or review.
They shall be accompanied by the indication of the name of the author and the source of the
work or other subject-matter, unless this turns out to be impossible, their use should be in
accordance with fair practice, and should not go beyond the extent required by the purpose.

Article 17(7) CDSM requires Member States to ensure that when users upload and make
available content on online content-sharing platforms, they can benefit from E/L for
guotation, criticism, review and uses for the purpose or caricature, parody or pastiche.

3.1.1.1.2.4 PARODY, CARICATURE AND PASTICHE

Article 5(3)(k) InfoSoc introduces an optional E/L to the right of reproduction and
communication to the public for the purpose of parody, caricature, and pastiche, with no
further specifications.

Article 17(7) CDSM requires Member States to ensure that when users upload and make
available content on online content-sharing platforms, they can benefit from E/L for
guotation, criticism, review and uses for the purpose or caricature, parody or pastiche.

3.1.1.1.2.5 USES FOR TEACHING AND RESEARCH PURPQOSES

Article 5(3)(n) InfoSoc features an optional E/L, allowing CHIs mentioned in Article 5(2)(c)
InfoSoc (publicly accessible libraries, educational establishments, museums, archives) to
communicate or make available works and other subject-matter not subject to purchase or
licensing terms which are contained in their collections, to individual members of the public,
for the purpose of research or private study.

66 See section I(d) above.

67 Also see: Directive 92/100/EEC, Art. 10(1)(a).

68 See: Directive 92/100/EEC, Artt. 6, 8, 9; Directive 2006/115/EC, Artt. 7, 8, 9.
69 See: Directive 92/100/EEC, Art. 2(1); Directive 2006/115/EC, Art. 3(1).
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The Database Directive features two optional exceptions to the exclusive rights of the
database author and the sui generis rights of the database maker. Article 6(2)(b) Database
allows the reproduction, translation, adaptation, arrangement, alteration, distribution and
communication, display or performance to the public of a database for the sole purpose of
illustration for teaching or scientific research, to the extent justified by the non-commercial
purpose and upon indication of the source. The interpretation of the provision is subject to
the three-step test as featured in the Berne Convention (Article 6(3) Database). Article 9(b)
Database permits lawful users of a database which is made available to the public in whatever
manner to extract or re-utilize a substantial part of the content of a database for illustration
for teaching or scientific research, as long as the source is indicated and to the extent justified
by the non-commercial purpose to be achieved. Both uses shall be without prejudice to the
mandatory exceptions introduced by the CDSM Directive.”®

Article 5(3)(a) InfoSoc provides for an optional E/L to the exclusive rights of reproduction,
making available and communication to the public for the sole purpose of illustration of
teaching or scientific research, to the extent justified by the non-commercial purpose to be
achieved, and accompanied by the indication of the author’s name and the source, unless this
is proven impossible.

Article 10(1)(d)’* Rental provides for an optional E/L covering the fixation, broadcasting,
communication to the public, and distribution rights’? of authors on the original and copies
of their work, of performers on the fixation of their performances, of phonogram producers
on their phonograms, and of producers of the first fixation of films on the original and copies
the film, 73 for the sole purpose of illustration of teaching and scientific research. The uses as
such shall comply with the three-step-test (Article 10(3) Rental).”*

Article 5 CDSM introduces a mandatory L&E covering the right of reproduction, making
available, communication to the public of works and other subject matter, to the exclusive
rights of the database author and the sui generis right of the database maker, and to exclusive
rights over computer programs, to allow the digital use of such works and other subject-
matter for the sole purpose of illustration for teaching.

The exception shall apply to the extent justified by the non-commercial purpose to be
achieved, and subject to the condition that the use takes place on the premises of an
educational establishment or through a secure electronic network accessible only by the
educational establishment’s pupils or students and teaching staff. Article 5(3) CDSM

70 See: Directive (EU) 2019/790, Art. 24(1).

71 Also see: Directive 92/100/EEC, Art. 10(1)(d).

72 See: Directive 92/100/EEC, Artt. 6, 8, 9; Directive 2006/115/EC, Artt. 7, 8, 9.
73 See: Directive 92/100/EEC, Art. 2(1); Directive 2006/115/EC, Art. 3(1).

74 Also see: Directive 92/100/EEC, Art. 10(3).
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introduces the country-of-origin principle, stating that the use of works or of other subject
matters for the purpose of teaching through secure electronic environments, undertaken in
compliance with this exception, shall be deemed to occur solely in the Member State where
the educational establishment is established.

The indication of the source, including the author’s name is required, unless this turns out
to be impossible.

Article 5(2) CDSM gives Member States the option to exclude the application of the
exception for specific types of works, such as sheet music or works originally intended for the
educational market or sheet music, and to limit the operation of the exception to cases where
no appropriate licenses, covering the needs and specificities of educational establishments,
are easily available on the market. To this end, Member States are required to take measures
to ensure that licenses are available and visible in an appropriate manner. Moreover, Recital
23 CDSM clarifies that Member States should specify under which conditions an educational
establishment can use protected works or other subject matter under that exception and,
conversely, when it should act under a licensing scheme.

Article 5(4) CDSM permits Member States to subordinate the L&E to the payment of a fair
compensation for rightholders for the use of their works or other subject matter.

Article 7(1) CDSM declares this exception not overridable by contract, while Article 7(2)
CDSM provides that it shall be applied in compliance with the three-step test enshrined in
Article 5(5) InfoSoc, and that it should be preserved against the operation of TPMs as
provided by Article 6(4) InfoSoc.

Article 3 CDSM obliges Member States to provide an E/L to the exclusive rights of the
database author, the sui generis rights of extraction and re-utilization of the database maker,
the right of reproduction under the InfoSoc Directive, and the exclusive rights of press
publishers for reproductions and extractions made by research organizations and CHls, in
order to carry out TDM of works or other subject-matter to which they have lawful access,
for the purposes of scientific research.

Article 2(2) CDSM defines TDM as any automated analytical technique aimed at analysing
text and data in digital form in order to generate information which includes but is not limited
to patterns, trends and correlations, while Recital 12 CDSM clarifies that the term “scientific
research” encompasses both natural sciences and human sciences. Beneficiaries are defined
in Article 2 CDSM.

Article 2(1) CDSM defines “research organization” as “a university, including its libraries,
a research institute and any other organizations the primary goal of which is to conduct
scientific research or carry out educational activities involving also the conduct of scientific
research: (a) on a non-for-profit basis or by reinvesting all the profits in its scientific research;
or (b) pursuant to a public interest mission recognized by a Member State; in such a way that
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the access to the results generated by such scientific research cannot be enjoyed on a
preferential basis by an undertaking that exercises a decisive influence upon such
organization.”

Article 2(3) CDSM defines CHls as “a publicly accessible library or museum, an archive or
a film or audio heritage institution”, while Recital 13 CDSM suggests that CHIs should be
understood as covering publicly accessible libraries and museums regardless of the type of
works or other subject matter they hold in their permanent collections, as well as archives,
film or audio heritage institutions, national libraries and national archives, and the publicly
accessible libraries of educational establishments, research organizations and public
broadcasting organizations.

Pursuant to Article 3(2) CDSM Member States shall allow said beneficiaries to store copies
of works or other subject matter in so far as the storage is made with an appropriate level of
security, for the purpose of scientific research, including the verification of research results.
Recital 15 CDSM further details the concept by referring to purposes of scientific research
other than TDM, such as scientific peer review and joint research.

Under Article 3(2) CDSM, Member States shall permit rightholders to apply measures to
ensure the security and integrity of the networks and databases where the works or other
subject matter are hosted. Such measures shall not go beyond what is necessary to achieve
that objective.

Article 3(4) CDSM requires Member States to encourage rightholders, research
organizations and CHIs to define commonly agreed best practices concerning the application
of the safety measures.

Article 7(1) CDSM declares this exception not overridable by contract, while Article 7(2)
CDSM provides that it shall be applied in compliance with the three-step test enshrined in
Article 5(5) InfoSoc,”® and that it should be preserved against the operation of TPMs as
provided by Article 6(4) InfoSoc.

Article 4 CDSM obliges Member States to provide for lawful users an E/L to the exclusive
rights of the database author, the sui generis rights of extraction and re-utilization of the
database maker, the right of reproduction under the InfoSoc Directive, the exclusive rights of
press publishers for reproductions and extractions, and the exclusive right to reproduce,
translate, adapt, arrange, and alter in any other manner a computer program. The exception
does not have a purpose limitation but does not apply if TDM activities are expressly reserved
by rightholders in an appropriate manner, which Article 4(3) CDSM and Recital 18 specify as
machine-readable means in the case of content made publicly available online (including
metadata and terms and conditions of a website or a service). In other cases, reservation of
rights might take place by other means, such as contractual agreements or a unilateral

7> See below in XII, three step test.
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declaration. According to Article 4(2) CDSM, the retention of reproductions and extractions
is possible only as long as it is necessary for TDM.

While Article 7(1) CDSM does not apply to this provision, which makes it overridable by
contract, Article 7(2) CDSM requires that this exception is subordinated to the three-step test
enshrined in Article 5(5) InfoSoc,’® and that it should be preserved against the operation of
TPMs as provided by Article 6(4) InfoSoc.

3.1.1.1.2.6 USES FOR INFORMATORY PURPOSES

Article 5(3)(c) InfoSoc introduces an optional E/L which enables the reproduction by the
press, communication to the public or making available of published articles on current
economic, political, or religious topics or of broadcast works or other subject-matter of the
same character, unless such use is not expressly reserved, and as long as the source, including
the author’s name, is indicated. Alternatively, the use of works or other subject-matter shall
be in connection with the reporting of current events, to the extent justified by the
informatory purpose and as long as the source, including the author's name, is indicated,
unless this turns out to be impossible.

Article 10(1)(b)’’ Rental provides for an optional E/L to the fixation, broadcasting,
communication to the public, and distribution rights’® of authors on the original and copies
of their work, of performers on the fixation of their performances, of phonogram producers
on their phonograms, and of producers of the first fixation of films on the original and copies
the film.”® It allows the use of short excerpts of the works and other subject-matter for the
reporting of current news. However, such uses shall comply with the three-step-test (Article
10(3) Rental).®°

Article 5(3)(f) InfoSoc introduces an optional E/L to the right to reproduction, making
available or communication to the public, for the use of political speeches as well as extracts
of public lectures or similar works or other subject-matter, to the extent justified by the
informatory purpose and provided that the source, including the author’s name, is indicated,
except when this turns out to be impossible.

76 See below in XII, three step test.

77 Also see: Directive 92/100/EEC, Art. 10(1)(b).
78 See: Directive 2006/115/EC, Artt. 7, 8, 9.

73 See: Directive 2006/115/EC, Art. 3(1).

80 Also see: Directive 92/100/EEC, Art. 10(3).

43



3.1.1.1.2.7 USES BY PUBLIC AUTHORITIES

The Database Directive features two optional exceptions to the exclusive rights of the
database author and the sui generis rights of the database maker. Article 6(2)(c) Database
allows the reproduction, translation, adaptation, arrangement, alteration, distribution and
communication, display or performance to the public of a database for the purpose of public
security or for the purposes of an administrative or judicial procedure. The interpretation of
the provision is subject to the three-step test as featured in the Berne Convention (Article
6(3) Database). Article 9(c) Database permits lawful users of a database which is made
available to the public in whatever manner to extract or re-utilize a substantial part of its
content for the purposes of public security or an administrative or judicial procedure.

Article 5(3)(e) InfoSoc features an optional E/L to the rights to reproduction and making
available or communication to the public to use works or other subject-matter for the
purposes of public security, or to ensure the proper performance or reporting of
administrative, parliamentary, or judicial proceedings.

Article 5(3)(g) InfoSoc provides an optional E/L to the rights of reproduction and
communication/making available to the public of works and other subject-matter for uses
during religious celebrations or official celebrations organized by a public authority.

3.1.1.1.2.8 SOCIALLY ORIENTED USES

Article 5(2)(e) InfoSoc introduces an optional E/L to the right of reproduction over
broadcasts in favour of social institutions pursuing non-commercial purposes, such as hospital
or prisons. Rightholders shall receive fair compensation.

3.1.1.1.2.9 CULTURAL USES (ACCESS, PRESERVATION, REUSE)

Article 6(1) Rental®! introduces an optional E/L for the public lending of literary and
artistic works, fixed performances, phonograms, and films. For the purposes of this Directive,
“lending” stands for making available for use, for a limited period and not for direct or indirect
economic or commercial advantage, of a protected work, made through establishments
which are accessible to the public.®?

Article 6(1) Rental allows the lending of works and other subject-matters to the public,
for a limited period and for non-commercial purposes, in publicly accessible establishments.
Public lending shall be subordinated by the payment of a fair remuneration to rightholders,
but Member States have the discretion to determine the amount in accordance with their

81 Also see: Directive 92/100/EEC, Art. 5(1).
82 Directive 92/100/EEC, Art. 1(3); 2006/115/EC, Art. 2(1)(b).
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cultural promotion objectives. In addition, Article 6(3) Rental allows Member States to
exempt selected cultural institutions from this obligation.

Although not explicitly finalized to the purpose of preservation of cultural heritage, Article
5(2)(c) InfoSoc has been used to this end, since it introduces an optional E/L in respect of
specific acts of reproduction made by publicly accessible libraries, educational establishments
or museums, or by archives, which are not for direct or indirect economic or commercial
advantage.

Article 6 CDSM introduces a mandatory E/L, which allows CHIs to make copies of any
works or other subject matter, works covered by the press publishers’ right, databases and
computer programs that are permanently in their collections, in any format or medium, for
the sole purpose of the preservation of such works or other subject-matter and to the extent
necessary for such preservation.

The notion of CHIs is provided in Article 2(3) CDSM (a publicly accessible library or
museum, an archive or a film or audio heritage institution).

Article 5(2)(c) InfoSoc constitutes a broadly formulated E/L, which encourages and
enables Member States to adopt further E/Ls in favour of CHIs, by exempting their
reproduction of works and other subject-matter from the scope of the rightholders’ exclusive
right to reproduction, only if such acts are for non-commercial purposes.

The Orphan Works Directive is designed to provide CHIs, defined as publicly accessible
libraries, educational establishments and museums, archives, film or audio heritage
institutions and public-service broadcasting organisations established in Member States, with
a mandatory copyright E/L, with the aim to facilitate the digital reproduction and
communication/making available to the public of orphan works and thus to achieve goals
related to their public-interest missions (Article 1 OWD).

Article 1(2) OWD limits the scope of the Directive to the following works protected by
copyright or related rights, and which are first published in a Member State or, in the absence
of publication, first broadcast in a Member State:

= works published in the form of books, journals, newspapers, magazines, or
other writings contained in the collections of publicly accessible libraries,
educational establishments, or museums as well as in the collections of
archives or of film or audio heritage institutions (Article 1(2)(a)).

= cinematographic or audio-visual works and phonograms contained in the
collections of publicly accessible libraries, educational establishments, or
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museums as well as in the collections of archives or of film or audio heritage
institutions (Article 1(2)(b)); and

= cinematographic or audio-visual works, and phonograms produced by public-
service broadcasting organisations up to and including 31 December 2002,
which are contained in their archives (Article 1(2)(c)).

Article 1(3) OWD extend the Directive’s subject-matters to cover also works and
phonograms which have never been published or broadcast, but which have been made
publicly accessible by the beneficiaries CHIs with the consent of the rightholders, provided
that it is reasonable to assume that the rightholders would not oppose the uses of their works.
This rule is limited to works and phonograms which have been deposited with the
beneficiaries before 29 October 2014. Paragraph 4 additionally extend the Directive to works
and other protected subject-matter that are embedded or incorporated in or constitute an
integral part of the works or phonograms referred to in the previous paragraphs.

As specified in Article 2(1) OWD, a work or a phonogram shall be considered orphan if
none of the rightholders is identified or, even if one or more of them is identified, none is
located despite a diligent search.

The notion of “diligent search” is detailed in Article 3 OWD. Beneficiaries CHIs shall ensure
that, prior to the use of the work or phonogram, a diligent search is carried out in good faith
in respect of each work or other protected subject-matter, by consulting the appropriate
sources for the categories involved, as determined by each Member State in consultation with
rightholders and users (and including at least the sources listed in the Annex of the Directive).
The search should be carried out in the Member State of first publication or, in the absence
of publication, first broadcast. In the case of cinematographic or audio-visual works the
producer of which has his headquarters or habitual residence in a Member State, the diligent
search shall be carried therein. In the case of works/phonograms never published or
broadcast but made publicly available by beneficiaries CHIs with the rightholder’s consent,
the diligent search shall be carried out in the Member State where the CHI that made the
work or phonogram publicly accessible is established.

Sources from other countries should be consulted if there is evidence to suggest that
relevant information on rightholders is to be found there in (Article 3(4) OWD).

National laws should ensure that CHIs that benefit from the exception maintain records
of their diligent search and provide to competent national authorities’ information on (a) the
results of the diligent searches carried out and resulted into a declaration of orphan work; (b)
the use of orphan works made by the CHI; (c) any change of the orphan status of
works/phonograms used by the organization; (d) relevant contact information of the CHI
(Article 3(5) OWD).

If more than one rightholder exists and not all of them have been identified or located
after a diligent search, the work or phonogram can still be used under the E/L regulated by
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the Directive, provided that the identified rightholder authorized the reproduction and
making available to the public of the work or phonogram in relation to the rights they hold
(Article 2(2) OWD). The E/L will therefore apply to non-identified and located rightholders
(Article 2(4) OWD).

As clarified by Article 2(5) OWD, anonymous or pseudonymous works do not fall under
the category of orphan works.

Article 6 OWD details the content of the E/L, requiring Member States to introduce an
exception or limitation to the right of reproduction and making available to the public in
favour of CHls, in order to enable them to make orphan works available to the public within
the meaning of Article 3 InfoSoc (that is by wire or wireless means, including the making
available to the public of the orphan works in such a way that members of the public may
access them from a place and at a time individually chosen by them), and to reproduce orphan
works within the meaning of Article 2 InfoSoc (that is directly or indirectly, temporarily or
permanently, by any means and in any form, in whole or in part), for the purposes of
digitization, making available, indexing, cataloguing, preservation, or restoration.

According to Article 6(2) OWD, the beneficiary organizations shall perform the permitted
acts solely to achieve aims related to their public-interest missions, and in particular the
preservation of, the restoration of, and the provision of cultural and educational access to
works and phonograms contained in their collections. They may generate revenues from such
uses, but only for the exclusive purpose of covering the costs faced to digitize and make
available to the public orphan works. Along the same lines, Article 6(4) OWD enables public-
private partnerships in the pursuit of CHI’s public-interest missions.

CHlIs should indicate the name of identified authors and other rightholders in any use of
an orphan work (Article 6(3) OWD). With a similar attention paid to rightholders’ interest and
in the pursuance of a fair balance between countervailing interests, Article 6(5) OWD requires
Member States to provide that a fair compensation is due to rightholders that terminate the
orphan work status of their works or other subject-matter in accordance with Article 5 OWD,
covering the use that CHIs have made of such works under the exception or limitation.
National legislators have room for discretion as to the circumstances under which the
payment of such compensation may be organized. The level of compensation shall be
determined by the law of the Member State in which the CHI using the orphan work is
established.

For the purpose of legal certainty and the correct functioning of the internal market,
Article 4 OWD rules that a work or phonogram deemed as an orphan work in a Member State
shall be considered an orphan work in all Member States and may be used and accessed in
accordance with this Directive in all Member States, in compliance with the Directive. To
facilitate the sharing of information, Member States are requested to forward without delay
the information received by CHIs under Article 5 OWD to EUIPO, which is in charge of
managing a single publicly accessible online database on orphan works (Orphanet).
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Article 8(2) CDSM requires Member States to introduce a mandatory exception or
limitation for the benefit of CHls, to permit them to reproduce and make available, for non-
commercial purposes, out-of-commerce works that are permanently held in their collections.

A work is deemed to be “out-of-commerce” when it can be presumed in good faith that
the whole work or other subject matter is not available to the public through customary
channels of commerce, further to a reasonable effort made to determine whether it is
available to the public. Member States are free to provide for specific requirements, such as
a cut-off date, to determine whether works and other subject matter can be used under the
exception or limitation. Such requirements shall not extend beyond what is necessary and
reasonable and shall not preclude being able to determine that a set of works or other subject
matter as a whole is out of commerce, when it is reasonable to presume that all works or
other subject matter are out of commerce (Article 8(5) CDSM).

Article 8(7) CDSM excludes the application of the provision to sets of out-of-commerce
works or other subject matter if, on the basis of the reasonable effort made to determine
whether it is available to the public, there is evidence that such sets predominantly consist of
(a) works or other subject matter, other than cinematographic or audio-visual works, first
published or, in the absence of publication, first broadcast in a third country; (b)
cinematographic or audio-visual works, of which the producers have their headquarters or
habitual residence in a third country; or (c) works or other subject matter of third country
nationals, where after a reasonable effort no Member State or third country could be
determined pursuant to points (a) and (b).

The provision applies, however, limitedly to the ECL scheme under Article 8(1) CDSM and
with the exclusion of the exception or limitation under Article 8(2) CDSM, where the CMOs is
sufficiently representative of rightsholders of the relevant third country.

The exception or limitation shall cover the reproduction, by any mean, in whole or in part
of original databases their translations, adaptation, arrangement or any other alteration, their
communication to the public, display or performance, and the extraction or re-utilization of
the content of databases protected by the sui generis right. It shall also cover the
reproduction, translations, adaptation, arrangement, or any other alteration of computer
programs, as well as the reproduction and communication/making available to the public of
works, other subject matters, and works protected by the press publishers’ right.

The indication of the source, including the author’s name is required, unless this turns out
to be impossible. Also, for the exception to apply, the works or other subject matter shall be
made available on non-commercial websites.

Article 8(3) CDSM requires the exception or limitation to be limited to types of works or
other subject matter for which no collective management organization that fulfils the
condition set out in Article 8(1)(a) CDSM exists.
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All rightholders may, at any time, easily and effectively, exclude their works or other
subject matter from the application of the exception or limitation, either in general or in
specific cases, including after the conclusion of a license or after the beginning of the use
concerned (Article 8(4) CDSM).

Similar to the other exceptions and limitations in the CDSM, Article 7 subordinates this
exception or limitation to compliance with the three-step test in Article 5(5) InfoSoc.

3.1.1.1.2.10 FLEXIBILITIES FOR PERSONS WITH DISABILITIES

Article 5(3)(b) InfoSoc allows Member States to introduce an exception or limitation to
the rights of reproduction and communication/making available to the public of works and
other subject matters for uses matter for the benefit of persons with disabilities. Permitted
uses shall be directly related to the disability and of a non-commercial nature, to the extent
required by the specific disability.

Article 8 Marrakesh amended the InfoSoc Directive in 2017. The wording of Article
5(3)(b) InfoSoc remained unchanged but was subordinated to Member States’ obligation as
detailed in the Marrakesh Directive.®3

Compared to the InfoSoc Directive, the Marrakesh Directive expands the array of
beneficiaries and acts covered by the E/L for the benefit of people with disabilities.
Beneficiaries are identified in Article 2(2) and Article 2(4) Marrakesh. Article 2(2) defines the
“beneficiary person” as a person who (i) is blind; (i) has a visual impairments which cannot be
Improved so as to give the person visual function substantially equivalent to that of a person
who has no such impairment, and who is, as a result, unable to read printed works to
substantially the same degree as a person without such an impairment; (c) has a perceptual
or reading disability and is, as a result, unable to read printed works to substantially the same
degree as a person without such disability; or (d) is otherwise unable, due to a physical
disability, to hold or manipulate a book or to focus or move their eyes to the extent that would
be normally acceptable for reading.

Article 2(4) Marrakesh adds for the first time also “authorized entities”, which are entities
that are authorized or recognized by a Member State to provide education, instructional
training, adaptive reading, or information access to beneficiary persons on a non-profit basis.
They also include a public institution or non-profit organization that provides the same
services to beneficiary persons as one of its primary activities, institutional obligations or as
part of its public-interest mission.

According to Article 3(1) Marrakesh, Member States are obliged to provide a mandatory
exception, thus non-overridable by contract, covering the exclusive rights of database authors
and the sui generis right of database makers, the general rights of reproduction,
communication/making available to the public and distribution, the rental and lending rights,

83 “[...] Without prejudice to the obligations of Member States under Directive (EU) 2017/1564 of the European
Parliament and of the Council.” See: EU 2017/1564, Art. 8.
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the performer’s right of broadcasting and communication to the public, the remuneration
right of phonogram producers, and the distribution right of performers, phonogram
producers, producers of the first fixation of films, and broadcasting organisations. The
exception should allow beneficiary person, or a person acting on their behalf, to make an
accessible format copy of a work or other subject-matter to which the beneficiary person has
lawful access for the exclusive use of the beneficiary person, and an authorized entity to make
an accessible format copy and to communicate, make available, distribute or lend an
accessible format copy to a beneficiary person or authorised entity on a non-profit for the
purpose of exclusive use by a beneficiary person.

According to Article 2(1) Marrakesh, “work or other subject-matter” covers a work in the
form of a book, journal, newspaper, magazine or other writing, notation including sheet
music, and related illustrations, in any media, including in audio forms such as audiobooks
and in digital format, which is protected by copyright or related rights, and which is published
or otherwise lawfully made publicly available.

Accessible format copies should respect the integrity of the work, with due consideration
given to the changes required for the purpose (Article 3(2) Marrakesh). More generally, the
exception should be applied only in compliance with the three-step test, and rightholders
should ensure that TPMs, when applied, do not hinder its enjoyment (Article 3(4) Marrakesh),
unless the work is made available to the public on agreed contractual terms in such a way
that members of the public may access them from a place and at a time individually chosen
by them. Recital 14 prevents Member States from imposing additional requirements for the
application of the exception other than those laid in the Directive.

Article 3(6) Marrakesh allows Member States to subordinate the activities carried out by
authorized entities to the payment of a fair compensation to rightholders. Yet, Recital 14
Marrakesh limits the compensation scheme to entities operating in the Member State
providing such a scheme and excludes the possibility to adopt compensation schemes that
require payment by beneficiary persons.

Article 4 Marrakesh requires Member State to allow authorized entities established in
their territory to make, communicate, make available, distribute, or lend accessible format
copies of works to authorized entities or individuals based in other EU Member States.

Similarly, Member States shall ensure that authorized entities and individual beneficiary
persons are permitted to receive accessible format copies from authorized entities
established in any Member State.

Article 5 Marrakesh imposes on Member States the obligation to provide that an
authorized entity established in their territory establishes and follows its own practices to
ensure that it (a) distributes, communicates and makes available accessible format copies
only to beneficiaries and other authorized entities; (b) takes appropriate steps to discourage
the unauthorised reproduction, distribution, communication to the public or making available
to the public of accessible format copies; (c) demonstrates due care in, and maintains records
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of, its handling of works or other subject matter and of accessible format copies thereof; and
(d) publishes and updates, on its website if appropriate, or through other online or offline
channels, information on how it complies with such obligation. At the same time, Member
States shall ensure that an authorized entity established in their territory provide to
beneficiary persons, other authorized entities or rightholders information regarding the list
of works for which it has accessible format copies, the available formats, and the name and
contact details of the authorized entities with which it has engaged in the exchange of
accessible copies.

3.1.1.1.2.11 OTHER NON-INFRINGING USES (MISCELLANEOUS)

The InfoSoc Directive provides a limited number of further optional exceptions or
limitations in addition to those already analysed above.

Article 5(3)(j) InfoSoc enables the reproduction and communication to the public of
works, for the purpose of advertising the public exhibition or sale of artistic works, to the
extent necessary to promote the event, excluding any other commercial use.

Article 5(3)(l) InfoSoc allows the reproduction and communication to the public of works
or other subject-matters in connection with the demonstration or repair of equipment.

Article 5(3)(m) InfoSoc allows the reproduction and communication to the public of an
artistic work in the form of a building, or a drawing or plan of a building for the purposes of
reconstructing the building.

Article 5(3)(o) InfoSoc allows Member States to introduce exceptions or limitations to the
rights of reproduction and communication to the public for the use of works or other subject
matter in certain other cases of minor importance, provided that they only concern analogue
uses and do not affect the free circulation of goods and services within the EU.

3.1.1.1.2.12 THREE-STEP TEST

The three-step-test has been first introduced by the Berne Convention,® as revised in
1967. Article 9(2) BC rules that: “It shall be a matter for legislation in the countries of the
Union to permit the reproduction of such works in certain special cases, provided that such
reproduction does not conflict with a normal exploitation of the work and does not
unreasonably prejudice the legitimate interests of the author.”8>

As a consequence of the obligations imposed to contracting parties - so also to the EU -
by the WIPO Copyright Treaties®, which embeds Article 9(2) WCT, the InfoSoc Directive
introduced Article 5(5), which recalls the text of the BC verbatim and rules that all exceptions

84 Berne Convention for the Protection of Literary and Artistic Works (adopted 14 July 1967, entered into force
29 January 1970) 828 UNTS 221 (BC).

85 |bid, Art. 9(2).

86 WIPO Copyright Treaty (adopted 20 December 2996, entered into force 6 March 2002) UNTS 121 (WTC)
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provided by Article 5 InfoSoc shall be applied only if they concretely comply with the three-
step test.

3.1.1.1.2.13 PUBLIC DOMAIN

Aside from the provisions determining the term of protection for each category of
protected work (e.g., Article 8(1) Software, Article 10 Database, Articles 1(1), 1(2), 1(3), 1(4),
2,3,4,5,6 Term; 2011), the EU legislation contains only a few scattered references to works
or subject matter excluded from copyright protection.

In line with Article 2(1) BC, Article 1(2) Software protects the expression in any form of a
computer program, while it excludes from protection ideas and principles which underlie any
of its elements, including those which underlie its interfaces.

Article 3(2) Database excludes from the copyright protection of databases their contents.
Furthermore, the Directive is without prejudice to any rights subsisting in those contents
(Articles 3(3) and 8(4) Database).

EU secondary sources do not feature any paying public domain scheme.
3.1.1.1.2.14 SPECIAL LICENSING SCHEMES (COMPULSORY, STATUTORY, ECLS)

Several EU copyright flexibilities are subordinated to the payment of a fair or equitable
compensation to rightholders or revert around the transformation of an exclusive right into
a remuneration right. While in some instances the EU provision also compels the
management of such a right via CMOs, in other cases the rule is silent on the matter, remitting
to Member States the decision on the matter (e.g., to mention but a few, the private copy
and reprography exceptions under Article 5(2)(a)-(b), the optional compensation for the
orphan work exception under Article 8(5) OWD, the optional compensation for the digital
teaching exception under Article 5 CDSM, etc.).

This paragraph report only mandatory or extended licensing schemes that are explicitly
mentioned by EU sources.

Article 8(1) CDSM requires Member States to provide that a CMO, in accordance with its
mandates from rightholders, may conclude a non-exclusive licence for non-commercial
purposes with a CHI for the reproduction, distribution, communication to the public or making
available to the public of out-of-commerce works or other subject matter that are
permanently in the collection of the institution, irrespective of whether all rightholders
covered by the licence have mandated the CMO. This licensing mechanism applies on
condition that (a) the collective management organization is, on the basis of its mandates,
sufficiently representative of rightholders in the relevant type of works or other subject
matter and of the rights subject of the license, and (b) all rightholders are guaranteed equal
treatment in relation to the terms of the license.

As specified by Recital 43 CDSM, the licensing mechanism shall be without prejudice to
the use of such works or other subject matter under exceptions or limitations provided for in
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EU law, or under other ECLs where such licensing is not based on the out-of-commerce status
of the covered works or other subject matter.

Article 8(6) CDSM requires the license to be sought from a CMO that is representative for
the Member State where the CHI is established.

Article 12 CDSM introduces the possibility for Member States to provide, as far as the use
on their territory is concerned and subject to the safeguards provided by the Directive, that
where a CMO that is subject to the national rules implementing the CMO directive, in
accordance with its mandates from rightholders, enters into a licensing agreement for the
exploitation of works or other subject matter: (a) such an agreement can be extended to apply
to the rights of rightholders who have not authorised that collective management
organisation to represent them by way of assignment, licence or any other contractual
arrangement; or (b) with respect to such an agreement, the organisation has a legal mandate
or is presumed to represent rightholders who have not authorised the organisation
accordingly. Such ECLs should only apply within well-defined areas of use, where obtaining
authorisations from rightholders on an individual basis is typically onerous and impractical to
a degree that makes the required licensing transaction unlikely and should ensure that such
licensing mechanism safeguards the legitimate interests of rightholders (Article 12(2) CDSM).

Article 12(3) CDSM provides a number of safeguards, from the representativeness of the
CMO to the equal treatment of rightholders (including in relation to the terms of the license),
the presence of easy and effective out-out mechanisms, and the presence of Appropriate and
timely publicity measures to inform rightholders about the ability of the CMO to license works
or other subject matter, including the indication of possibility for rightholders to exclude their
works from the licensing. The provision leaves unaffected the application of ECLs for out-of-
commerce works under Article 8(1) CDSM, or other licensing mechanism with an extended
effect envisaged in EU law, including EU rules imposing mandatory collective management of
rights, as well as the provisions that allow exceptions or limitations.

Article 3(2)(b)-(d) Term Directive mandates Member States to establish a non-waivable
right to an annual supplementary remuneration for performers, consisting of 20% of the
revenue which the phonogram producer has derived, during the preceding year, from the
reproduction, distribution and making available of each fixation in phonogram of their
performances in the Member State concerned. Only performers who have transferred or
assigned their exclusive rights to the phonogram producer are entitled to such remuneration.
The eligible category of performers enjoys this supplementary remuneration each year from
the 50" until the 70%" year after the phonogram was lawfully published or, failing such
publication, lawfully communicated. Article 3(2)(b) requires Member States to entrust to
CMOs the management of the non-waivable annual supplementary remuneration due to
performers who have transferred or assigned their exclusive rights to the phonogram
producer.
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Under Article 1 Resale Member States are obliged to attribute toto authors of an original
work of art an inalienable and non-waivable right to receive a royalty based on the sale price
obtained for any resale of the work, after the first transfer of the work. Article 6(2) Resale
gives Member States the possibility to opt for compulsory or optional collective management
of such resale royalty.

According to Article 5(2) CMO, as a matter of principle, the exercise of exclusive rights
under copyright remains a prerogative of rightholders. Member States shall give them the
choice to manage their rights, categories of rights or types of works and other subject matter,
for the territories of their choice and regardless of the nationality, residence, or establishment
of the CMO or rightholders. Exceptionally, Member States may accommodate other forms of
licensing that restrict the rightholders’ individual exercise of rights.

Article 9 SatCab (2013) obliges Member States to ensure that the right of copyright
owners and holders of related rights to grant or refuse authorization to a cable operator for
a cable retransmission may be exercised only through a CMO. Article 10 SatCab excludes from
this scheme the exercise of rights of broadcasting organizations on their own transmissions.

Article 4 SatCab (2019) requires Member States to subordinate the acts of retransmission
of programs subject to the authorization of the holder of the exclusive right of communication
to the public. Along the same lines, Member States are obliged to ensure that rightholders
exercise such right to authorize or refuse a retransmission only through a CMO.

Article 8(2) SatCab (2019) extends the same obligation to the exercise of the right to
refuse or grant the authorization to signal distributors for a transmission of programs through
direct injection made by broadcasting organizations.

Article 5 (4) Rental grants performers and authors who have transferred the rental right
of phonograms or of an original copy of a film to a phonogram or film producer a non-waivable
right to obtain an equitable remuneration for the rental of such phonograms or films. The
provision requires this right to be managed by CMOs.

3.1.1.1.2.15 EXTERNAL COPYRIGHT FLEXIBILITIES

The only direct reference to fundamental rights in a piece of secondary EU copyright
legislation has recently come from the CDSM Directive, which at Recital 70 states that

“The steps taken by online content-sharing service providers in cooperation with rightholders
should be without prejudice to the application of exceptions or limitations to copyright,
including, in particular, those which guarantee the freedom of expression of users. Users should
be allowed to upload and make available content generated by users for the specific purposes
of quotation, criticism, review, caricature, parody or pastiche. That is particularly important for
the purposes of striking a balance between the fundamental rights laid down in the Charter of
Fundamental Rights of the European Union (‘the Charter’), in particular the freedom of
expression and the freedom of the arts, and the right to property, including intellectual
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property. Those exceptions and limitations should, therefore, be made mandatory in order to
ensure that users receive uniform protection across the Union. It is important to ensure that
online content-sharing service providers operate an effective complaint and redress mechanism
to support use for such specific purposes”.

Before that, Recital 31 InfoSoc stated that “A fair balance of rights and interests between
the different categories of rightholders, as well as between the different categories of
rightholders and users of protected subject-matter must be safeguarded”. This was used as a
basis for the CJEU to offer an interpretation of EU copyright provisions (see infra, CJEU case
law) that took into account conflicting fundamental rights at stake. Rights and freedoms more
frequently cited were Article 17(2) CFREU, which represents the Charter’s IP clause and states
that “intellectual property shall be protected”; Article 8 on the protection of personal data;
Article 11 CFREU on freedom of expression; Article 13 on freedom of the arts and sciences;
and Article 16 on freedom to conduct a business.

Under Article 5 CRD Member States are required to impose certain information
requirements for contracts other than distance or off-premises contracts. Specifically, Article
5(1)(a)(g) CRD requests Member States to ensure that traders provide consumers with
information about the main characteristics of the goods or services and their functionality,
including applicable TPMs of digital content. This information shall be provided to consumers
in a clear and comprehensible manner, when the same is not already apparent from the
context.

Article 6(1)(r) CRD requires the introduction of a similar information duty for distance and
off-premises contracts.

Article 10 DCSD obliges Member States to introduce specific remedies when consumers
cannot access the digital content or digital service or cannot do so lawfully because of legal
or technical measures related to intellectual property protection. According to this provision,
where a restriction resulting from a violation of any right of a third party, in particular
intellectual property rights, prevents or limits the use of the goods in accordance with their
functions, Member States shall ensure that the consumer is entitled to the remedies for lack
of conformity provided for in Article 13 DCSD — bring the product into conformity, reduction
of the price and/or termination of the contract — unless national law opts for the nullity or
rescission of the sale contract.

Article 9 SGD envisages identical remedies where restrictions resulting from intellectual
property rights prevent or limit consumers from the use of goods with digital elements, where
the digital content is necessary for the good to perform its function.

See the explanations regarding the special licensing schemes above in section
3.1.1.1.2.15.
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As last amended in 2018, the AVMSD features several provisions which have implications
on end-users’ access to and use of cultural content made available or communicated to the
public by broadcasting organisations.

Article 7 AVMDS®” imposes on Member States a wide range of obligations to make media
services more accessible and fitting to the needs of persons with disabilities. Articles 7(1) and
7(3) AVMDS are particularly relevant to the purpose of this mapping. Article 7(1) rules that
Member States shall ensure, without undue delay, that services provided by media service
providers under their jurisdiction are made continuously and progressively more accessible
to persons with disabilities through proportionate measures. Along the same line and to the
same purpose, Article 7(3) holds that Member States shall encourage media service providers
to develop accessibility action plans.

Article 14 AVMDS2® aims at ensuring the public’s access to broadcasts on events that are
of major importance to the public at large, by preventing the monopoly of broadcasting
organizations on broadcasting such events. In this context, Article 14(1) encourages Member
States to take the necessary measures to prevent that a substantial part of the public in their
territory is not deprived from the possibility of following such events by live coverage or
deferred coverage on free television. Member States have the discretion to prepare a list of
events, national or non-national, which they consider to be of major importance for society,
and to determine whether these events should be available by whole or partial live or
deferred coverage. This list shall be produced in a clear and transparent manner in due time.
Article 14(3) AVMSD requires Member States to take action to ensure that broadcasters
under their jurisdiction do not exercise the exclusive rights purchased by those broadcasters
after 30 July 1997 in such a way that a substantial proportion of the public in another Member
State is deprived of the possibility of following such events.

For the purpose of short news reports, Article 15 AVMDS® grants to any broadcaster
established in the Union access on a fair, reasonable, and non-discriminatory basis to events
of high interest to the public which are transmitted on an exclusive basis by a broadcaster
under a Member State’s jurisdiction. To this end, Article 15(2) AVMDS rules that a
broadcaster established in a Member State can seek access to such events from the
broadcaster which has exclusive rights on them. Member States are encouraged to ensure
such an access by allowing broadcasters to freely choose short extracts from the transmitting
broadcaster’s signal, provided that they indicate the original source, unless this is proven
impossible for reasons of practicality. Alternatively, Member States may establish an
equivalent system reaching the same goal via other means (Article 15(4) AVMDS). According
to Article 15(5) AVMSD, short extracts shall be used solely for general news programmes and

87 Directive 2010/13/EU, Art. 3c; Directive (EU) 2018/1808, Art. 7.
88 Directive 2010/13/EU, Art. 3j; Directive (EU) 2018/1808, Art. 14.
89 Directive 2010/13/EU, Art. 3k; Directive (EU) 2018/1808, Art. 15.
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may be used in on-demand audio-visual media services only if the same programme is offered
on a deferred basis by the same media service provider. Member States are free to define the
modalities and conditions for the provision of such short extracts, their maximum length and
time limit, and the eventual compensation to be paid to rightholders, which shall not exceed
the additional costs directly incurred by the latter to provide access.

3.1.1.2 CJEU CASE LAW

As a consequence of the vague and broad definitions offered by EU Directives, the lack of
coordination among sources, and the uncertain degree of harmonization and flexibility left to
Member States, since 2001 the number of questions raised for the CJEU by national courts on
the interpretation of exceptions have been substantial. This has given ample room for the
Court to engage in a prolific activism and a rampant judge-made harmonization of the field.

With its interventions, the CJEU have tackled and solved several problems triggered by
the flaws in the EU legislative harmonization. Yet, some of its decisions have generated
further inconsistencies and paved the way to additional questions, while other problems have
largely been left unsolved. Getting a glimpse of the state of the art of the CJEU case law may
help to understand the background on which preparatory works and consultations preceding
the CDSMD reform took place, to define the boundaries and degree of EU copyright
harmonization, and to highlight the problematic areas still requiring clarification.*®

3.1.1.2.1 GENERAL PRINCIPLES

In the Grand Chamber trio of 2019 (Funke Medien,** Pelham,®? Spiegel Online®3), the CJEU
had the opportunity to clarify that, as a matter of general principle, EU E&Ls provided under
Article 5(2)-(3) InfoSoc shall be considered measures of minimum harmonization. The Court
drew this conclusion from the fact that in the transposition of the provisions scrutinized in
the three cases and in their application under national law, “Member States enjoy significant
discretion allowing them to strike a balance between the relevant interests”.%* The existence
of such a discretion is supported by the legislative drafts which preceded the adoption of the
InfoSoc Directive. As stated in the Explanatory Memorandum (COM(97) 628 final),® “in view
of their more limited economic importance, those limitations are deliberately not dealt with
in detail in the framework of the proposal, which only sets out minimum conditions for their

%0 This section relies in part on the analysis and the text of the article Caterina Sganga, ‘A New Era for EU
Copyright Exceptions and Limitations? Judicial Flexibility and Legislative Discretion in the Aftermath of the CDSM
Directive and the CJEU Grand Chamber’s Trio’ (311AD) 21 ERA Forum 2020.

1 Judgment of 29 July 2019, Funke Medien, C-469/17, ECLI:EU:C:2019:623.

%2 Judgment of 29 July 2019, Pelham, C-476/17, EU:C:2019:624.

93 Judgment of 29 July 2019, Spiegel Online GmbH v Volker Beck, C-516/17, ECLI:EU:C:2019:625.

%4 Spiegel Online, para. 28; Funke Medien, para. 43.

9 Explanatory Memorandum to COM(1997)628 - Harmonization of certain aspects of copyright and related
rights in the Information Society [1997].
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application, and it is for the Member States to define the detailed conditions for their use,
albeit within the limits set out by that provision”.%

Notwithstanding these considerations, Member States’ discretion is circumscribed in
several regards. First, the CJEU has repeatedly held that “the Member States’ discretion in the
implementation of the abovementioned exceptions and limitations provided for in
Article 5(2) and (3) of Directive 2001/29 must be exercised within the limits imposed by EU
law, which means that the Member States are not in every case free to determine, in an un-
harmonised manner, the parameters governing those exceptions or limitations”.%” More
generally, national legislators should abide by the requirements of EU secondary legislators,
that is the general principles of the E/L at stake as laid down by the Directive.®® Then, they
should comply with “the general principles of EU law, which include the principle of
proportionality, from which it follows that measures which the Member States may adopt
must be appropriate for attaining their objective and must not go beyond what is necessary
to achieve it.”*° Second, national implementations cannot “compromise the objectives of that
directive that consist, as is clear from recitals 1 and 9 thereof, in establishing a high level of
protection for authors and in ensuring the proper functioning of the internal market”,%° while
still safeguarding “the effectiveness of the exceptions and limitations thereby established and
to permit observance of their purpose, in order to safeguard a fair balance of rights and
interests between the different categories of rightholders, as well as between the different
categories of rightholders and users of protected subject matter”!%%. Third, Member States’
discretion is limited by the three-step test regulated by Article 5(5) InfoSoc but should still
ensure that “they rely on an interpretation of the directive which allows a fair balance to be
struck between the various fundamental rights protected by the European Union legal
order”.102

% Spiegel Online, para. 29; Funke Medien, para. 44.

97 Spiegel Online, para. 31; Funke Medien, para. 46, both citing (see, to that effect, Judgments of 6 February
2003, SENA, C-245/00, EU:C:2003:68, paragraph 34; Judgement of 1 December 2011, Painer, C-145/10,
EU:C:2011:798, paragraph 104; and of 3 September 2014, Deckmyn and Vrijheidsfonds, C-201/13,
EU:C:2014:2132, paragraph 16; Opinion 3/15 (Marrakesh Treaty on access to published works) of 14 February
2017, EU:C:2017:114, paragraph 122)

98 Spiegel Online, para. 32, Funke Medien, para. 48.

9 Spiegel Online, para. 34, Funke Medien, para. 49 citing Painer, paragraphs 105 and 106.

100 spjegel Online, para. 35, Funke Medien, para. 50 citing (see, to that effect) Painer, C-145/10, EU:C:2011:798,
para. 107, and Judgment of 10 April 2014, ACI Adam and Others, C-435/12, EU:C:2014:254, para. 34; Opinion
3/15 (Marrakesh Treaty on access to published works) of 14 February 2017, EU:C:2017:114, para. 124 and the
case-law cited).

101 Spiegel, para 36, Funke Medien, para. 51, citing (see, to that effect) Judgment of 4 October 2011, Football
Association Premier League and Others, C-403/08 and C-429/08, EU:C:2011:631, paragraph 163; Deckmyn and
Vrijheidsfonds, para. 23.

102 |bid, para. 37-38, Funke Medien, paras 52-53, citing also Judgments of 27 March 2014, UPC Telekabel Wien,
C-314/12, EU:C:2014:192, para. 46, and Judgment of 18 October 2018, Bastei Liibbe, C-149/17, EU:C:2018:841,
para. 45 and the case-law cited; see also, by analogy, Judgment of 26 September 2013, /BV & Cie, C-195/12,
EU:C:2013:598, para. 48 and 49 and the case-law cited).
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On the effect of fundamental rights and the CFREU on copyright flexibilities in the case
law of the CJEU, see more infra, section 3.1.1.2.16.

3.1.1.2.2 TEMPORARY, DE MINIMIS AND LAWFUL USES
3.1.1.2.2.1 TEMPORARY REPRODUCTION (ARTICLE 5(1) INFOSOC)

Among the areas where the CJEU has contributed to increase the level of legal certainty
and systematic consistency of EU copyright law, particularly with regard to the definition of
scope and boundaries of EU provisions, the mandatory exception of temporary reproduction
under Article 5(1) InfoSoc represents a good case in point.

Article 5(1) InfoSoc represents also one of the first InfoSoc provisions touched by the
Court’s harmonizing intervention. Already in 2009, Infopaq'® laid down the five conditions
that should be met in order to apply the exception, which should be understood as
cumulative.® The act should (a) be temporary; (b) be transient or incidental; (c) have an
integral and essential part of a technological process; (d) have the sole purpose of enabling a
transmission in a network between third parties by an intermediary of a lawful use of a work
or protected subject-matter; and (e) have no independent economic significance.'® Also for
the first time in this context, the CJEU stated that exceptions should be interpreted strictly,
and in light of the three-step test, in order to satisfy the need for legal certainty for authors

with regard to the protection of their works!®

With regard to the case at stake, the Court held that in order to satisfy the conditions
listed above, the storage and deletion of the reproduction not be dependent on discretionary
human intervention, particularly by the user of protected works, since there is no guarantee
that in such cases the person concerned will actually delete the reproduction created or, in
any event, that he will delete it once its existence is no longer justified by its function of
enabling the completion of a technological process.'%” This conclusion was also deemed
supported by Recital 33 InfoSoc, “which lists, as examples of the characteristics of the acts
referred to in Article 5(1) thereof, acts which enable browsing as well as acts of caching to
take place, including those which enable transmission systems to function efficiently. Such
acts are, by definition, created and deleted automatically and without human
intervention.” 108

As regard to the concept of “transient”, the CJEU specified that an act can be qualified as
such only if its duration is limited to what is necessary for the proper completion of the

103 Judgment of 17 January 2012, Infopaq International, C302/10, EU:C:2012:16.
104 |bid, para. 55

105 |bid, para. 54

106 | bid, paras 56, 58-59.

107 |bid, para. 62

108 | bid, para. 63

59



technological process in question, and terminates by deleting automatically the copy, without
human intervention,%°

A few years later, Football Association Premier League (FAPL) offered the same definition
of the conditions and the same reference and rationale to support a strict interpretation of

10 including the reference to Article 5(5) InfoSoc,*!?

exceptions, yet with a new and important
notation. Introducing a principle which is now set in stone in EU copyright law, the Court
stated that “the interpretation of those conditions must enable the effectiveness of the
exception thereby established to be safeguarded and permit observance of the exception’s
purpose” 12 which for Article 5(1) InfoSoc is to “allow and ensure the development and
operation of new technologies and safeguard a fair balance between the rights and interests
of right holders, on the one hand, and of users of protected works who wish to avail

themselves of those new technologies, on the other.”!3

FAPL introduced an interesting specification on the fifth condition, ruling that, in order
not to make the provision redundant, the economic significance should be really
independent, that is it should go beyond the economic advantage that users may derive from

the technological process.''#

Apart from reiterating the key concepts developed by its precedents, the InfoPaq'*® order
in 2011 offered a number of additional specifications.

First, it clarified that the concept of ‘integral and essential part of a technological process’
requires the temporary acts of reproduction to be carried out entirely in the context of the
implementation of the technological process and, therefore, not to be carried out, fully or
partially, outside of such a process. This concept also assumes that the completion of the
temporary act of reproduction is necessary, in that the technological process concerned could
not function correctly and efficiently without that act.® In fact, the temporary reproduction
can take place at any stage of the process —also at the very beginning or the very end.'*” With
a shift in the original approach to the matter, however, the CJEU wanted to stress that “there
is nothing in that provision to indicate that the technological process must not involve any
human intervention and that, in particular, manual activation of that process be precluded,

in order to achieve a first temporary reproduction.” %8

109 |bid, para. 65

110 Judgment of 4 October 2001, Football Association Premier League Ltd and Others, Joined cases C-403/08 and
C-429/08, ECLI:EU:C:2011:631, paras 160-162.

111 |bid, para. 181.

112 |bid, para. 163.

113 |bid, para. 164.

114 |bid, para 175.

115 Opinion of Advocate General Trstenjak delivered on 12 February 2009, Infopaq International A/S v Danske
Dagblades Forening, C-5/08, EU:C:2009:89.

116 |bid, para. 30, in line with see, to that effect, Infopag, para. 61.

117 |bid, para. 31.

118 |bid, para. 32.
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The decision was also relevant since it further specified the notion of independent
economic significance. The Court ruled, in fact, that acts like browsing and caching have the
purpose of facilitating the use of a work or making that use more efficient, thus they may
enable the achievement of efficiency gains in the context of such use and, consequently, lead
to increased profits or a reduction in production costs. This, however, does not mean that
they have an independent economic significance. Not to have it, the economic advantage
derived from their implementation must not be distinct or separable from the economic
advantage derived from the lawful use of the work concerned and it must not generate an
additional economic advantage going beyond that derived from that use of the protected
work.1?® This is the case for the efficiency gains resulting from the activities mentioned above.
On the contrary, “an advantage derived from an act of temporary reproduction is distinct and
separable if the author of that act is likely to make a profit due to the economic exploitation
of the temporary reproductions themselves.” 2 And the same applied to reproduction
causing a change in the subject-matter reproduced, as it exists when the technological
process concerned is initiated, because those acts no longer aim to facilitate its use, but the

use of a different subject matter.??!

Public Relations Consultants (Meltwater)!?? added to this framework a number of
important interpretative points. First, it assessed and admitted the compliance of on-screen
cache copies with the five requirements of Article 5(1) InfoSoc, once again reiterating that the
requirement of automatic deletion does not preclude such a deletion from being preceded
by human intervention directed at terminating the use of the technological process.'?? In this
context, it also noted that to meet the second condition laid down in Article 5(1) InfoSoc it
was not necessary for the copies to be categorised as ‘transient’, once it has been established
that they are incidental in nature in the light of the technological process used.'?* Thus, even
if cached copies were retained on the user’s device after the related technological process
was terminated, this did not exclude their legitimacy, since they were still to be considered
incidental, for they could not exist independently of, nor have a purpose independent of, the
technological process at issue.'?® The decision also performed a much more articulated
assessment of the national provision vis-a-vis the three-step test regulated under Article 5(5)
InfoSoc. Since on-screen and cached copies are created only for the purpose of viewing
websites, they constitute, on that basis, a special case.'?® Even if they make it possible for
users to access works displayed on websites without the authorisation of the copyright
holders, the copies do not unreasonably prejudice the legitimate interests of those rights
holders. Also, works are made available to internet users by the publishers of the websites,

119 |bid, para. 50.
120 |bid, para. 52.
121 |bid, para. 53.
122 Judgment of 5 June 2014, Public Relations Consultants Association, C-360/13, EU:C:2014:1195.
123 |bid, para. 41.
124 |bid, para. 48.
125 |bid, para 49.
126 | bid, para 55.
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which are required, under Article 3(1) InfoSoc, to obtain authorisation from the copyright
holders concerned.'?’ This guarantees that the legitimate interests of the copyright holders
concerned are properly safeguarded, so “there is no justification for requiring internet users
to obtain another authorisation allowing them to avail themselves of the same
communication as that already authorised by the copyright holder in question.”?8 Last, the
creation of on-screen and cached copies does not conflict with a normal exploitation of the
works. Since, in fact, the viewing of websites by means of the technological process at issue
represents a normal exploitation of the works, which makes it possible for internet users to
avail themselves of the communication to the public made by the publisher of the website
concerned, and the creation of copies forms part of such viewing, this cannot operate to the

detriment of such an exploitation of the works.*?

In the very last case to date fully devoted to Article 5(1) InfoSoc, Stichting Brein v Wullems
(also known as Filmspeler),'3° the CJEU was called to assess whether the exception could
cover the temporary reproduction on a multimedia player of a protected work obtained by
streaming from a website belonging to a third party, offering that work without the consent
of the copyright holder. As regard to the condition that the sole purpose of the process is to
enable the transmission in a network between third parties by an intermediary or a lawful use
of a work or protected subject matter, since the use of the works at issue was not authorized
by rightholders, the Court held necessary to assess whether the aim of the acts in question
was to enable a use of the works that was not restricted by the applicable legislation, taking
into due account the constraints imposed by the three-step test.!3! Applying the principles
developed in FAPL (the mere reception of a broadcasts in itself did not reveal an act restricted
by the relevant legislation, since the sole purpose of the acts of reproduction at issue was to
enable a ‘lawful use’ of the works within the meaning of Article 5(1)(b) InfoSoc) and in Infopaqg
(the drafting of a summary of newspaper articles, even though it was not authorised by the
rightholder, was not restricted by the applicable legislation, with the result that the use at
issue could not be considered to be unlawful),’32 the CJEU noted that the case at stake had
radically different characteristics. On the one hand, purchasers of the multimedia player were
attracted by it and used it deliberately and in full knowledge of the fact that it gave access to
a free and unauthorised offer of protected works. On the other hand, such temporary acts of
reproduction severely affected the normal exploitation of protected works and caused
unreasonable prejudice to the legitimate interests of rightholders, for they resulted in a
diminution of lawful transactions relating to the protected works.'33 On this basis, the Court
held the conditions set by Articles 5(1)(b) and 5(5) InfoSoc were not met.

127 |bid, paras 56-57.

128 |bid, para. 59.

123 |bid, para. 61.

130 Judgment of 26 April 2017, Stichting Brein, C-527/15, ECLI:EU:C:2017:300.
131 |bid, para 66.

132 |bid, para 67-68.

133 |bid, para 70-71.

62



3.1.1.2.2.2 EPHEMERAL RECORDING (ARTICLE 5(2)(D) INFOSOC)

The only case referring to the exception for ephemeral recording under Article 5(2)(d)
InfoSoc, which interprets the requirement “by means of their own facility”, is DR TV2
Danmark v NCB.'3 In light of the lack of reference to Member States’ law, the Court defined
the notion as an autonomous concept of EU law, and delineated its meaning on the basis of
Article 11bis(3) BC.13 It did it by arguing that this harmonization is also necessary in light of
the goals of the InfoSoc Directive, which “is intended to harmonise certain aspects of the law
on copyright and related rights in the information society and to ensure that competition in
the internal market is not distorted as a result of differences in the legislation of Member
States”, as also testified by Recital 32 InfoSoc, which calls on the Member States to arrive at
a coherent application of the exceptions to and limitations on reproduction rights, with a view
to ensuring a functioning internal market.*3® This led to state that, although Member States
have discretion in implementing the exception, once they do it the content of the provision
and the limitations to its application should be harmonized across the Union to avoid
inconsistencies.®’ The same concept was already expressed almost verbatim in Padawan
(see infra, section “private copy exception”).

On this basis, the CJEU was asked to determine whether the notion of “own facility” could
include the facilities of a person acting ‘on behalf of or under the responsibility of the
broadcasting organisation’ or only the facilities of a person acting ‘on behalf of and under the
responsibility of the broadcasting organisation’. The question was triggered by the fact that
the different language versions of Recital 41 InfoSoc used, almost equally split, “or” or
“and” .13 In the first case, if was sufficient for a third party to be acting either “on behalf of”
or “under the responsibility” of the broadcasting organization; in the second case, the two
requirements had to be fulfilled jointly. Faced with this divergence, the Court followed a
settled-case law, which suggests to interpret the text “by reference to the purpose and

general scheme of the rules of which it forms part”.?*° By looking at the language of Article

134 Judgment of 26 April 2012, DR and TV2 Danmark, C-510/10, EU:C:2012:244.

135 The reason is explained in DR TV2, para 31: “That being so, by adopting Directive 2001/29/EC on the
harmonisation of certain aspects of copyright and related rights in the information society, the European Union
legislature is deemed to have exercised the competence previously devolved on the Member States in the field
of intellectual property. Within the scope of that directive, the European Union must be regarded as having
taken the place of the Member States, which are no longer competent to implement the relevant stipulations
of the Berne Convention (see, to that effect, Luksan, paragraph 64). It is on that basis that the European Union
legislature granted the Member States the option of introducing into their national laws the exception in respect
of ephemeral recordings, as set out in Article 5(2)(d) of Directive 2001/29, and clarified the scope of that
exception by stating, in recital 41 in the preamble to that directive, that a broadcaster’s own facilities include
those of a person acting ‘on behalf of [and/or] under the responsibility of the broadcasting organisation’.”

136 |bid, para 33-35.

137 |bid, para 36. (See, by analogy, concerning the concept of ‘fair compensation’ referred to in Article 5(2)(b) of
Directive 2001/29, Judgment of 21 October 2010, Padawan, C-467/08, EU:C:2010:620, para 34 to 36).

138 |bid, para 40-41.

139 |bid, para 45, citing also Judgment of 27 October 1977, Regina/Bochereau, C-30/77, EU:1977:172, para 14;
Judgment of 7 December 2000, /taly v Commission, C-482/98, EU:C:2000:672, para 49; and Judgment of 1 April
2004, Privat-Molkerei Borgmann GmbH &Co.KG v Hauptzollamt Dortmund, C-1/02, EU:2004:202, para 25.
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5(2)(d) InfoSoc, Recital 41 InfoSoc and Article 11bis(3) BC, the CJEU argued that it appears
clear that the legislature wanted the broadcasting organization to make the recording by
means of its own facilities, but admitted the intervention of third parties,*° inserting an
additional condition to maintain a close link between the two actors, which ensures that the
third party cannot profit, independently, from the exception in respect of ephemeral
recordings, the sole beneficiary of which remains the broadcasting organisation.*! In this
sense, each of the two conditions (“on behalf of” and “under the responsibility of”) are
capable, in itself and independently of the other, of fulfilling the objective pursued by the
exception, read jointly with Recital 51, so that they can be understood as equivalent and

therefore alternative in nature.42

Moving to the criteria to be fulfilled, the CJEU maintained that the concept of acting “on
behalf of” did not require any specification.'** As to the requirement of acting “under the
responsibility of the broadcasting organization, if the party could not be deemed as acting on
its behalf, it will be required “to be accountable for every act of such a person connected with
the reproduction of the protected work, vis-a-vis, among others, the authors who are the
holders of the rights in question.”'** Being it irrelevant who took the final artistic or editorial
decision on the content of the reproduced program commissioned by the organization, 4 the
essential element to verify is whether “vis-a-vis other persons, among others the authors who
may be harmed by an unlawful recording of their works, the broadcasting organisation is
required to pay compensation for any adverse effects of the acts and omissions of the third
party, such as a legally independent external television production company, connected with
the recording in question, as if the broadcasting organisation had itself carried out those acts
and made those omissions.” 14

3.1.1.2.2.3 INCIDENTAL INCLUSION (ARTICLE 5(3)(l) INFOSOC)

There are no CJEU decision directly addressing matters covered by the exception of
incidental inclusion under Article 5(3)(i) InfoSoc.

3.1.1.2.2.4 ACTS NECESSARY TO ACCESS AND NORMAL USE BY LAWFUL USERS

The only decision interpreting the provision related to lawful uses in the Database
Directive is Ryanair v PR Aviation.!*” Here the Court excluded the application, respectively,
of Article 6(1) Database to databases not protected by copyright under Article 5, and of
Article 8 Database to databases not protected by the sui generis right under Article 7.

140 DR TV2, para 50.

141 |bid, para 52.

142 |bid, para 53-56.

143 |bid, para 61.

144 |bid, para 63.

145 |bid, para 65.

146 | bid, para 64.

147 Judgment of 15 January 2015, Ryanair Ltd v PR Aviation BV, C-30/14, EU:C:2015:10.
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On the side of the Software Directive | (1991) and Il (2004, recast), the CJEU had the
opportunity to intervene on the interpretation of Article 5(1) Software, which allows the
lawful acquirer to reproduce the program when this is necessary for its use in accordance
with its intended purpose, including for error correction; of Article 5(2) Software, which
allows the production of back-up copies; and of Article 6 Software, which provides the
decompilation exception.

In UsedSoft v Oracle, the notion of “lawful acquirer” was extended to cover also the
second-hand acquirer of a software who benefitted from the operation of the principle of
exhaustion under Article 4(2) Software.'® In this sense, the CJEU denied that the concept
related only to a subject authorized under a license agreement concluded directly with the
copyright holder to use the computer program, arguing that this conclusion would allow
rightholders to prevent the effective use of any used copy in respect of which their rights have
been exhausted.'*® Consequently, “in the event of a resale of the copy of the computer
program by the first acquirer, the new acquirer will be able, in accordance with Article 5(1) of
Directive 2009/24, to download onto his computer the copy sold to him by the first acquirer.
Such a download must be regarded as a reproduction of a computer program that is necessary

to enable the new acquirer to use the program in accordance with its intended purpose”.1*°

Following up on this, in Ranks and Vasilevi¢s,*>! the Court excluded the application of the
UsedSoft doctrine and of the principle of exhaustion to a copy of a software program
duplicated and thus stored on a non-original medium, even if the original material medium
has been damaged. The CJEU grounded this conclusion on a detailed interpretation of Articles
5(1) and 5(2) Software. With regard to Article 5(2) Software, the Court held that the making
of a back-up copy is subject to two conditions, which are that the copy must (i) be made by a
person having a right to use that program and (ii) be necessary for that use.> This provision
must be interpreted strictly,*>3 which also implies that the copy “may be made and used only
to meet the sole needs of the person having the right to use that program and that,
accordingly, that person cannot — even though he may have damaged, destroyed or lost the

original material medium — use that copy in order to resell that program to a third party”.*>*

With regard to Article 5(1) Software, the Court stated that the situation of the lawful
acquirer of a copy of a computer program, stored on a material medium which has been
damaged, destroyed or lost, and that of the lawful acquirer of a copy of a computer program
purchased and downloaded on the internet are comparable with regard to the rule of
exhaustion of the distribution right and the exclusive reproduction right granted to the

148 Judgment of 3 July 2012, UsedSoft v Oracle International Corp, C-128/11, EU:C:2012:407, para 80.
143 |bid, para 82-83.

150 |bid, para 81.

151 Judgment of 12 October 2016, Ranks and Vasilevics, C-166/15, EU:C:2015:762.

152 |bid, para 41.

153 |bid, para 42.

154 |bid, para 43.
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rightholder.> Still, the initial acquired of a copy of a computer program who resells it must
make any copy in his possession unusable at the time of its resale not to infringe the
rightholder’s exclusive right of reproduction.>® It follows that “although the initial acquirer
of a copy of a computer program accompanied by an unlimited user licence is entitled to resell
that copy and his licence to a new acquirer, he may not, however, in the case where the
original material medium of the copy that was initially delivered to him has been damaged,
destroyed or lost, provide his back-up copy of that program to that new acquirer without the
authorisation of the rightholder”.*>’

More details on the interpretation of Article 5 Software came from Top System SA v
Belgian State.’*® The questions raised to the CJEU were whether Article 5(1) Software had to
be interpreted as permitting the lawful purchaser of a computer program to decompile all or
part of that program where this was necessary to enable the correction of errors affecting the
operation of the program, including where this correction consisted in disabling a function
that was affecting the proper operation of the application of which the program formed a
part. In case of affirmative answer, the referring court asked whether also the conditions for
decompilation set by Article 6 Software had to be satisfied. While the Court noted that Article
5(1) allows to perform all restricted acts under Article 4(a) and (b) Software, including
reproduction and translation, for the normal use of the program and the correction of errors,
and that this list does not make explicit reference to decompilation,*® the latter activity
requires, in fact, the reproduction of the code and its translation (as also specified in Article 6
Software).10

From this it follows that Article 5(1) Software allows the lawful purchaser of a program to
decompile it in order to correct errors affecting its functioning.'®! Article 6 Software, in fact,
cannot be interpreted as meaning that the only permitted decompilation of a computer
program is the one effected for interoperability purposes.'®? While it is true that, read in light
of Recitals 19 and 20, Article 6(1)(b) and (c) Software makes clear that the EU legislature
“intended to limit the scope of the exception (..) to circumstances in which the
interoperability of an independently created program with other programs cannot be carried
out by any other means”,®3 and this is supported also by Article 6(2)-(3) Software, which
prohibits the use of information obtained by decompilation for other goals, it is also true that
it cannot be inferred from the provision that the EU legislature wanted to exclude any possible
reproduction/translation of the code other than for interoperability purposes. 1% Since
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Articles 5 and 6 Software have different purposes, they can operate independently without
excluding each other. From this it also derives that the requirements provided by Article 6
Software are not applicable to the exception laid down in Article 5(1) Software, ' so the
lawful purchaser who wishes to decompile a program in order to correct errors affecting the
operation thereof is not required to satisfy the requirements laid down in Article 6. However,
and again in line with Article 5(1) Software, which allows errors to be corrected subject to
‘specific contractual provision,!®® lawful users are entitled to carry out such a decompilation
only to the extent necessary to affect that correction and in compliance, where appropriate,
with the conditions laid down in the contract with the rightholder.®’

The CJEU also took the opportunity to rule that the notion of “error” under Article 5(1)
Software, absent a reference to Member States’ laws, should be defined at the EU level. In
the silence of the Directive, this implies to interpret it in accordance with its usual meaning in
everyday language, as “a defect affecting a computer program which is the cause of the
malfunctioning of that program”,%8 in accordance with its intended purpose.

Article 5(3) Software, which allows the lawful acquirer to observe, study or test the
functioning of that program in order to determine the ideas and principles which underlie any
element of the software, has been subject to interpretation in SAS Institute Inc v World
Programming Ltd.!®° In this decision, the CJEU stated that Article 5(3) Software applies also
in case the acquirer carries out acts covered by the license with a purpose that goes beyond
the contractual framework. This is not only because Article 9 Software declares the provision
mandatory and thus any contrary contractual provision shall be deemed null and void,’° but
also because Article 5(3) Software has the aim to ensure that the ideas and principles which
underlie any element of a computer program are not protected by the owner of the copyright
by means of a licensing agreement.'’! As a consequence, the determination of those ideas
and principles may be carried out within the framework of the acts permitted by the licence,
no matter whether the latter had any purpose limitation.'’? This, however, is on condition

that the person does not infringe the exclusive rights of the owner in that program.’3

The CJEU has never intervened directly on Article 6(4) InfoSoc.
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3.1.1.2.2.5 FREEDOM OF PANORAMA (ARTICLE 5(3)(H) INFOSOC)

The CJEU has never intervened directly on Article 5(3)(h) InfoSoc on freedom of
panorama.

3.1.1.2.3 PRIVATE COPY AND REPROGRAPHY
3.1.1.2.3.1 REPROGRAPHY (ARTICLE 5(2)(A) INFOSOC)

The CJEU has intervened only collaterally on Article 5(2)(a) InfoSoc, when dealing with
matters that the provision shared with Article 5(2)(b) InfoSoc. The only two cases where
reprography were addressed independently are Hewlett Packard v Reprobel'’* and VG Wort
v Kiocera.'”>

In Reprobel, the CJEU drew a connection between Articles 5(2)(a) and (b) InfoSoc,
juxtaposing the two provisions and their scope. In this sense, it considered that since Article
5(2)(a) InfoSoc does not specify the users for which the reprography exception is intended,
the purpose of the reproduction or the context, private or otherwise, in which such
reproduction shall take place, the exception must be regarded as covering all categories of
users, including natural persons, whatever the purpose of the reproduction is, including those
covered by the private copy E/L.17® At the same time, it noted that Article 5(2)(b) InfoSoc
applies to copies made on any medium by a natural person for private use and for ends that
are neither directly nor indirectly commercial, on condition that the rightholders receive fair
compensation. This entails that the private copy E/L extends also to copies made on paper or
a similar medium and, since it does not specify the reproduction technique concerned, it must
be regarded as not excluding from its scope reproductions effected by the use of any kind of
photographic technique or by some other process having similar effects.?’”” The clear overlap
between the two provisions is excluded in the case of copies made by legal persons, which

may be covered only by Article 5(2)(a) InfoSoc.”®

Following up on these analogies, the Court recalled Padawan and noted that the concept
of fair compensation, grounded on considerations based on Recital 35 InfoSoc, is valid for all
L/Es laid down in Article 5 InfoSoc in respect of which fair compensation is required. This
implies that the case law on Article 5(2)(b) InfoSoc must be applied, mutatis mutandis, for the
implementation of Article 5(2)(a) InfoSoc. ”° However, the CJEU specified that it is
appropriate to draw a distinction between reprographies made for private non-commercial
use by natural persons and all other cases, since the harm suffered by rightholders are

different, and thus require a different type of compensation. !
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In VG Work v Kyocera, the Court defined in more detail the scope of Article 5(2)(a)
InfoSoc. First, it ruled that the medium of reproduction should be a paper or a support having

181 and

comparable and equivalent qualities, with the exclusion of all non-analogue medium,
in particular digital medium since, in order to be similar to papers, a support “must be capable
of bearing a physical representation capable of perception by human senses”.'® Second, it
stated that the reference not only to photographic technique but also to ‘some other process
having similar effects’, covers any other means allowing results similar to those obtained by
a photographic technique, as it was also highlighted by the Explanatory Memorandum to the
InfoSoc Directive, which clarified that “the exception concerned is not focused on the
technique used but rather on the result obtained.”® This entails that, “as long as that result
is ensured, the number of operations or the nature of the technique or techniques used
during the reproduction process at issue does not matter, on condition, however, that the
various elements or non-autonomous stages of that single process act or are carried out
under the control of the same person and are all intended to reproduce the protected work

or other subject-matter on paper or a similar medium.” 84
When relevant, reprography will be also mentioned in the section “private copy” below.
3.1.1.2.3.2 PRIVATE COPY (ARTICLE 5(2)(B) INFOSOC)

The area of copyright flexibilities where the CJEU intervened most intensively and
incisively, with a far-reaching harmonization, is that of private copy (Article 5(2)(b) InfoSoc,
also touching in collateral aspects the reprography exception (Article 5(2)(a) InfoSoc), with
particular regard to the features and requirements of the private levy/fair compensation
schemes allowed under the InfoSoc Directive.

In this sector, the Court8> has intervened to provide guidelines for the interpretation of
the notion of “fair” compensation, qualified as an autonomous concept of EU law ! that
needs a consistent and harmonized determination in order to comply with the InfoSoc
Directive’s objective of ensuring a functioning internal market.'®” The CJEU used a contextual
and teleological interpretation of the InfoSoc preamble to define as “fair compensation” an
amount that makes good of the harm suffered by the author as a consequence of the private
copy.'® At the same time, it considered fair and thus allowed under Article 5(2)(b) InfoSoc a
private levy system that imposes on producers of reproduction equipment the payment of a
fair compensation for private copies potentially executable through their devices, in light of
the fact that the activity of producers represents a factual precondition of the private copy,
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that they may still pass the cost on to users by proportionally increasing the purchasing price,
and that a single harm may be minimal and the cost of enforcement too high to make an

individual collection effective.18?

With a decision galore in the following years, the CJEU highlighted that Member States
have full discretion on the definition of the features and mechanisms of their private levy
systems. °° However, when it was called to evaluate the legitimacy of certain national
schemes, it took the opportunity to further elaborate on the notion of fairness and develop
ad hoc principles, which are nevertheless characterized by a high degree of factual specificity
and no general applicability. In this context, the Court ruled out the admissibility of a scheme
that financed the compensation from the general state budget, for it indirectly imposed the
levy on all taxpayers without guaranteeing that the costs of fair compensation were borne
only by natural persons who could potentially make private copies of protected works.*!
Similarly, it required national laws to distinguish between lawful and unlawful sources of

private copies, imposing levies only on the former; 1%2

it admitted the possibility to
proportionally split the levy on different products that are used in a chain of devices;'** it
excluded that the rightholder’s authorization of reproduction has a bearing on the fair
compensation owed;** and it accepted a scheme where half of the funds collected from
levies were directed to social and cultural institutions set up for the benefit of those entitled
to compensation, attributing to Member States the discretion to provide indirect
compensation.®> According to the Court, a private levy system is fair — that is it ensures a fair
balance between conflicting interests® - if it excludes compensation in case of minimal

prejudice, 7 it is non-discriminatory vis-a-vis economic operators,®® and it provides an
effective, publicized, and simple reimbursement system in favour of legal persons or natural

persons using the device in a professional capacity.'®

A more detailed overview of the most significant decisions and their arguments and
conclusions is provided below.

The first case intervening on the provision was Padawan v SGAE,*? which ruled that the
notion of fair compensation should be understood as an autonomous concept of EU law,
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which must be interpreted in an independent and uniform manner in all Member States,
irrespective of their right to choose the system of collection,?! as it is the case for the concept
of ‘equitable remuneration’ in Article 8(2) Rental.?%2 The reasons grounding this conclusion
are those recurring in the settled case law of the Court,?%® i.e. the fact that the InfoSoc
Directive does not refer to national laws to define the notion,2% the need to ensure a uniform
application of EU law, and the principle of equality.?%> The conclusion was also supported by
the objectives of the InfoSoc Directive (to harmonize copyright and related rights in the
information society and to ensure competition in the internal market is not distorted as a
result of Member States’ different legislation), which require — as in Recital 32 InfoSoc — a
coherent application of exceptions and limitation.?°® Thus, while Member States are free to
introduce the E/L under Article 5(2)(b) InfoSoc, once they decide to make use of this option
they must provide for the payment of fair compensation to rightholders affected by the
application of that exception, “irrespective of the power conferred on them to determine,
within the limits imposed by European Union law and in particular by that directive, the form,
detailed arrangements for financing and collection, and the level of that compensation”.?%” In
this sense, the concept of “fair compensation” is an essential element of the provision, as set
out in Recitals 35 and 38 InfoSoc.2%

The Court also ruled that in order to determine the level of fair compensation, Recitals 35
and 38 InfoSoc suggest “as a valuable criterion” the possible harm suffered by the rightholder
as a result of the act of reproduction, while a minimal prejudice would exclude the rise to a
payment obligation.?%? In this sense “fair compensation must be regarded as recompense for
the harm suffered by the author”,%%? as also suggested by the use of the work “compensate”
in Recitals 35 and 38 InfoSoc which, according to the CIEU, express the legislative intention
to “establish a specific compensation scheme triggered by the existence of harm to the
detriment of the rightholders, which gives rise, in principle, to the obligation to ‘compensate’

them.”?11

Applying the concept of “fair balance” under Recital 31 InfoSoc, the person obliged to pay
the compensation/remuneration is the one who caused or is likely to cause the harm, that is
the beneficiary of the E/L, identified in the natural person who, acting in a private and for
their own private use, reproduces a protected work without seeking prior authorisation from
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the rightholder.?'? Since, however, it is practically difficult to identify private users and oblige
them to compensate rightholders for the harm caused to them, and considering that the harm
caused by each private use may, if taken separately, be minimal and not give rise to
compensation (Recital 35 InfoSoc), Member States are free to “establish a ‘private copying
levy’ for the purposes of financing fair compensation chargeable not to the private persons
concerned, but to those who have the digital reproduction equipment, devices and media
and who, on that basis, in law or in fact, make that equipment available to private users or
who provide copying services for them”.?!3> And while apparently this seems not to charge of
the payment the person who caused the harm to rightholders, the Court considered the
system in line with the fair balance and the guidelines of the InfoSoc Directive since (a) the
activity of the persons liable to finance the fair compensation (namely the making available
to private users of reproduction equipment, devices and media, or their supply of copying
services) is the factual precondition for natural persons to obtain private copies; and (b) they
can pass on the private copying levy in the final price charged to customers, thus moving the
burden of the levy to the private user who is theoretically causing the harm, and who becomes

indirectly liable to pay fair compensation.?*

The CJEU also took the opportunity to specify that there should always be a link between
the application of the levy and the deemed use of reproduction equipment, devices and
media for the purposes of private copying in the sense of Article 5(2)(b) InfoSoc. An
indiscriminate application of the levy scheme would run counter the principle of fair balance
and the requirement, expressed in the InfoSoc Preamble, that the burden to pay the fair
compensation should lay on those natural persons who ultimately caused the harm to
rightholders with their private copies.?!> This does not require to show that users of such
devices have in fact made private copies with the help of that equipment and have therefore
actually caused harm to rightholders, for it is correct to presume that they are in the position
to take full advantage of the functions associated with that equipment, including copying. The
Court deemed this conclusion supported by Recital 35 InfoSoc, which mentions not only the
“harm” but also the “possible” harm,?'® and by a general principle of EU copyright law,
according to which account must be taken of the mere possibility for the ultimate users to
access and enjoy protected works, as often reiterated in the case law on Article 3 InfoSoc.?!’

The CJEU had the opportunity to return several times on these principles in subsequent
decisions, confirming their validity and enriching them of other specifications and details.

In Stitching de Thuiskopie v Opus Supplies Deutschland 28 the Court was asked to
determine whether in a case of distance selling between a purchaser and a commercial seller
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of reproduction equipment, devices and media, who are established in different Member
States, Directive 2001/29 requires national law to be interpreted so that fair compensation
can be recovered from the person responsible for payment who is acting on a commercial
basis. To answer, the CJEU recalled Padawan and its reasoning on the admissibility of a private

219 3nd noted that the InfoSoc Directive does not contain any specific statement

levy system,
on the person to be regarded as responsible for paying the fair compensation.??? The guiding
principle, together with the harm or potential harm caused to rightholders, should have thus
been considered the need to provide a high level of protection for copyright and related
rights, as requested by Recital 9 InfoSoc.??! Recital 9 InfoSoc indirectly imposes on a Member
State which has introduced the private copying exception “an obligation to (....) guarantee,
within the framework of its competences, the effective recovery of the fair compensation
intended to compensate the authors harmed for the prejudice sustained, in particular if that
harm arose on the territory of that Member State.”??? Since it is for the final user who causes
the harm to bear the duty to compensate rightholders, the Court concluded that it could be
assumed that the harm for which reparation is to be made arose on the territory of the
Member State in which those final users reside,??% and it is up to that Member State to ensure
the effective recovery (and so the collection) of the fair compensation, regardless of where
the commercial seller who makes available reproduction equipment, devices and media to
purchasers residing on the territory of that Member State, as final users, are located.??*

Amazon.com v Austromechana confirmed the holdings in Padawan and Stitching de

225 ruling out again the admissibility of a system that resulted in the indiscriminate

Thuiskopie,
application of the private copying levy to recording media suitable for reproduction, including
in the case where the final use thereof did not fall within the case covered by Article 5(2)(b)
InfoSoc. The additional question to solved for the Court, however, was whether, in such a
situation, a right to reimbursement of the levy paid could allow to reinstate the fair balance
necessary to uphold the scheme. In light of the principles developed in its previous case law
— and particularly those referring to the need to ensure an effective recovery of the fair
compensation — the CJEU ruled that a private levy system imposed indiscriminately on all
recording media suitable for reproduction for commercial purposes and for consideration,
together with a right to reimbursement that is effective and not too difficult to be enforced
by users who are not beneficiaries of the exception under Article 5(2)(d) InfoSoc, may be
consistent with this provision where the practical difficulties in proceeding otherwise justify
its application. 2%® It is for the national court to verify, in the light of the particular

circumstances of each national system and the limits imposed by Directive 2001/29, whether
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the practical difficulties justify such a system of financing fair compensation and, if so,
whether the right to reimbursement of any levies paid in cases other than that under Article
5(2)(b) InfoSoc is effective and does not make repayment of those levies excessively
difficult.??” Other elements that should be taken into account are the scope, the effectiveness,
the availability, the publicization and the simplicity of use of the right to reimbursement, and
it allows the correction of any imbalances created by the system in order to respond to the
practical difficulties observed.??®

The Court also took the opportunity to clarify that Member States, despite the necessity
to guarantee the payment of a fair compensation for rightholders, Member States enjoy a
wide discretion in determining different distribution schemes.??® In this sense, national laws
may provide that not all the compensation collected is distributed directly to rightholders,
but part of it is provided in the form of indirect compensation, for instances, through the
intermediary of social and cultural establishments set up for their benefit,?3° provided that
those social and cultural establishments actually benefit those entitled and the detailed
arrangements for the operation of such establishments are not discriminatory, which it is for

the national court to verify.?3!

In line with the principles expressed in Stichting de Thuiskopie and the arguments used to
sustain them, the CJEU reiterated that a Member State which has introduced the private
copying exception into its national law and in which the final users who privately reproduce
a protected work live must ensure, in accordance with its territorial competence, the effective
recovery of the fair compensation for the harm suffered by those entitled. As a consequence,
“the fact that a levy intended to finance that compensation has already been paid in another
Member State cannot be relied on to exclude the payment in the first Member State of such
compensation or of the levy intended to finance it.” 232 However, “a person who has
previously paid that levy in a Member State which does not have territorial competence may
request its repayment in accordance with its national law.”?33

Copydan Bandkopi,?** instead, solved the question of the treatment of multifunctional
media, such as mobile telephone memory cards, particularly where the private levy is
imposed irrespective of whether the main of such media is to make copies for private use.
The Court used the principles developed in Padawan and Amazon.com to reiterate that the
mere potentiality of a device to allow private copies is sufficient to justify the application of
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the levy.?3 In this sense, it is “irrelevant whether a medium is unifunctional or multifunctional
or whether the copying function is, depending on the circumstances, ancillary to the other
functions, as the final users are deemed to take full advantage of all the functions provided
by the medium.”?3® The multifunctional nature of the device, however, may affect the amount
of fair compensation payable, and competent authorities should take it into account when
establishing the amount due, “by reference to the relative importance of the medium’s
capacity to reproduce works for private use”.?3” Only if and where it is apparent that all the
users of a medium rarely use the copying function, the obligation to pay a fair compensation
may be ruled out, “since the prejudice to the rightholder will be regarded as minimal.”238

When determining which devices to subject to fair compensation and with which amount,
the Court was clear in stating that Member States should comply with the principle of equal
treatment, 23° and not to discriminate without any justification between the different
categories of economic operators marketing comparable goods covered by the private
copying exception or between different categories of users of protected subject matter.?? In
this sense, the CJEU held that a national scheme which made a distinction between media
that were detachable from devices with a digital reproduction function and components that
could be detached from such devices, subordinating the supply of the former to the levy but
not the supply of the latter even if they could perform the same copying function, was
unjustifiably discriminatory and thus had to be struck down.?*

Copydan also reiterated principles expressed in previous decisions. In line with what
already stated in VG Wort (see below),?*? it denied that the implementation of TPMs under
Article 6 InfoSoc on devices used to reproduce protected works could have the effect of
excluding the payment of a fair compensation,?*? but it admitted that it could impact on the
amount due.?* Similarly, it also confirmed a principle already expressed in ACI Adam,?%
which ruled that the need for a restrictive interpretation of article 5(2)(b) InfoSoc means that
that provision cannot be understood as requiring, beyond the limitation which is provided for
expressly, copyright holders to tolerate infringements of their rights which may accompany
the making of copies for private use.?*® As a consequence, the private levy system should
distinguish whether the copy has been made from a lawful or an unlawful source and, in the
latter case, it should exclude the application of the provision as this would be against the fair
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balance between the rightholder’s and users’ interests.?’ In fact, by bearing the burden of
such an indiscriminate levy, “lawful” users contributed towards the compensation for the
harm caused by reproductions made from unlawful sources, which are not permitted under
the InfoSoc Directive, and were thus forced to assume an additional cost in order to enjoy the

exception.?*®

In addition to this, the decision also introduced other important principles to guide the
interpretation of the private copying exception. First, it ruled that the setting of the threshold
to define of what amounts to a minimal harm that does not give rise to an obligation for
payment is remitted to the discretion of Member States.?*° Second, it excluded that the
rightholder’s consent to the copy entails a waiver of their right to a fair compensation, since
Article 5(2)(d) InfoSoc allows private copying without the rightholder’s authorization, and
thus it makes their consent devoid of any effect.?*? Third, it leveraged on the referring court’s
guestion on whether the fair compensation could be applied to reproductions made with the
aid of a device belonging to a third party to define the three main factors determining the
scope of the private copy exception, which are (a) the subject matter of the reproduction, i.e.
a lawfully accessed protected work; (b) the beneficiary, i.e. a natural person who makes
copies of the protected work in question for private use and for ends that are neither directly
nor indirectly commercial; and (c) the media on which the protected work may be
reproduced, which under the private copy exception are indicated as “any medium”, and in
the reprography exception “paper or any similar medium”.?>* The Court also considered that
the provision is silent as to the characteristics of the devices by or with the aid of which copies
for private use are made, differently than Article 5(2)(a) InfoSoc.?°> And while the exception
should be interpreted strictly and in light with Article 5(5) InfoSoc, this could not fight down
the fact that the question whether the copying device must belong to the natural person
making the copy or it could also belong to a third party was not considered by the EU
legislature as pertaining Article 5(2)(b) InfoSoc, and should then be interpreted as left to the

discretion of Member States.?>3

The Reprobel decision contributed to the consolidation of pillars that by this point could
be understood as settled case law, such as the irrelevance of the consent of the rightholder
to determine the rise of the obligation to pay an equitable remuneration,?>* and the exclusion
of copies obtained from unlawful sources from the scope of Article 5(2)(b) InfoSoc.?>> In
addition to this, Reprobel explicitly extended these principles to the reprography exception,
arguing that Articles 5(2)(a) and (b) InfoSoc largely shared the same rationale and thus should
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be interpreted similarly, to the extent possible.?*® Applying the same argument, the CJEU
extended the exclusion of sheet music to the private copy exception,?*’ leaving nevertheless
open the possibility to allow their private reproduction in a situation where the harm is
minimal.2%8

At last, Reprobel extensively analysed the admissibility of a particular national private levy
scheme, characterized by a system that combined a lump-sum remuneration, paid prior to
the reproduction by manufacturers, importers or intra-EU acquirers of copying devices, with
a second proportional remuneration paid after the copy and determined solely by means of
a unit price multiplied by the number of copies produced, to be paid by the natural or legal
persons who make those copies. The CJEU ruled out the compatibility of the solution with
Articles 5(2)(a) and (b) InfoSoc (thus covering also the reprography exception), and
particularly with the “criterion of the actual harm suffered” spelled out in Padawan, in so far
as the lump sum is calculated solely by reference to the speed at which the device is capable
of producing copies, the proportional remuneration recovered varied according to whether
or not the person copying cooperated in the recovery, and the combined system, taken as a
whole, did not include mechanisms, in particular for reimbursement, which allow the
complementary application of the criterion of actual harm suffered and the criterion of harm
established as a lump sum in respect of different categories of users. While the first part of
the scheme could be theoretically subsumed under general admissible private levy schemes,
provided that it complied with the requirements set by Amazon.com with regard to the right
to reimbursement, the same could not be said with regard to the second part, which relied
on the cooperation of the beneficiaries of the exceptions and thus made the final
compensation paid dependent on and varying from this.?>°

Similarly complex and articulated is the analysis conducted in Microsoft Mobile Sales
International,?®® which ultimately declared the inadmissibility under Article 5(2)(b) InfoSoc of
the Italian private levy scheme, which (i) subjected the exemption from payment of the levy
for producers and importers of devices/media intended for use unrelated to private copying
to the conclusion of agreements between the former (or their trader association) and a CMO
(SIAE); and (ii) provided that the reimbursement of such a levy, where it was unduly paid,
could be requested only by the final user. The scheme, in fact, was held to run counter to the
principle of equal treatment,?%! since (a) producers and importers in comparable situations

256 |bid, para 52: “Were it otherwise, the joint or parallel application of the private copying exception and of the
reprography exception by Member States would risk being inconsistent, contrary to the requirement set out in
the last sentence of recital 32 in the preamble to Directive 2001/29.”
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could have been treated differently, depending on whether or not they had concluded an
agreement protocol with the SIAE; (b) no objective and transparent criteria were laid down
as preconditions to conclude such agreements, and the content of the agreements was fully
remitted to the discretion of the parties.?%? In addition, the scheme did not meet the
requirements set by the CJEU in Amazon.com as necessary to hold as legitimate a system that
applied the levy indiscriminately to all users.?%3

Along the same lines, and applying the principles derived from settled case law, EGEDA
excluded the admissibility of a fair compensation scheme financed fully by the State budget,
since this spread the burden to compensate the harm to all taxpayers without linking it
directly to those who benefitted from the private copying exception and thus caused the harm

to rightholders.?%*

In VCAST v RTI,%% the Court intervened only incidentally, and almost with an obiter
dictum, on Article 5(2)(b) InfoSoc. The service provided by the plaintiff, in fact, did not merely
organize the reproduction but also provided access to programs of certain televisions
channels that could be recorded remotely, with a view to reproducing them, so that the
individual customers could choose which programs were to be recorded. In this sense, the
service had a dual functionality, consisting in ensuring both the reproduction and the making
available of the works and subject matter concerned.?® Triggered by the attempt of the
plaintiff to raise Article 5(2)(b) InfoSoc as a defence against the infringement claimed, the
CJEU took the opportunity to rule that although the private copy exception means that the
rightholder must abstain from exercising his exclusive right to authorise or prohibit private
copies made by natural persons under the conditions enlisted by the provision, the strict
interpretation of the exception implies that the rightholders are still entitled to prohibit or
authorise access to the works or subject matter.25”

The Court went back to the notion of “any medium” under Article 5(2)(b) InfoSoc in
Austro-Mechana v Strato AG,?%8 defined as an autonomous concept of EU law requiring an
autonomous and uniform interpretation.?®® Since the wording of the provision does not in
any way specify the characteristics of the devices by or with the aid of which copies for private
use are made, the CJEU held that the EU legislature did not consider these to be relevant for
harmonization purposes, making this a measure of partial harmonization.?’® Thus, “any
medium” could be referred to all media on which a protected work may be reproduced,
including — as in the case at stake — servers such as those used in cloud computing,?’! and the
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fact that the storage space is made available to a user on a server belonging to a third party
is not decisive in that regard.?”?

The broad interpretation of the concept of “any medium” was deemed to be supported
not only by the clear distinction between this provision and Article 5(2)(a) InfoSoc (which
indeed contains a limitation as to the medium),?’3 but also by the need to adapt the EU
copyright framework to the technological development, which has created new ways of
exploiting protected works.?’# This is in line with the principle of technological neutrality,
according to which the law must specify rights and obligations in a generic manner, so as not
to favour the use of one technology to the detriment of another.?’> The objective of
preventing copyright protection from becoming outdated or obsolete as a result of
technological developments —the CJEU stated — “would be undermined if the exceptions and
limitations to the protection of copyright which, according to recital 31 of that directive, were
adopted in the light of the new electronic environment, were interpreted in such a way as to
have the effect of excluding similar account being taken of those technological developments
and of the emergence in particular of digital media and cloud computing services.”?7®

As regards to the payment of fair compensation, since the copying of protected works in
storage space in the context of cloud computing requires the carrying out of several acts of
reproduction, which may be effected from a number of connected terminals, the CJEU ruled
that Member States were free “to put in place a system in which fair compensation is paid
solely in respect of the devices or media which form a necessary part of that process, provided
that such compensation may reasonably be regarded as reflecting the possible harm to the
copyright holder”.?”7 In any case, they should ensure that the levy paid, in so far as it affects
several devices and media in that single process, does not exceed the possible harm resulting
from the act in question.?’®
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VG Wort v Kyocera?’® also intervened on the impact of TPMs?® on the fair compensation
due to rightholders. The Court was asked, in fact, to clarify whether Member States could
exclude the payment of such a compensation in cases where rightholders have not applied
those measures on their works.

The decision defined TPMs under 5(2)(b) InfoSoc as “technologies, devices or components
intended to restrict acts which are not authorised by the rightholders, that is to say to ensure
the proper application of that provision, which constitutes a restriction on copyright or rights
related to copyright, and thus to prevent acts which do not comply with the strict conditions
imposed by that provision.” Then, it noted that it is up to Member States and not to
rightholders to ensure the proper application of the exception, and eventually to restrict acts
which are not authorized by the latter.?®! The Court also underlined that, according to Recital
52 InfoSoc, rightholders may voluntarily make use of TPMs which are compatible with the
private copying exception, and which accommodate achieving the objective of that exception,
by preventing or limiting unlawful reproductions.?®? Such technological measures should be
encouraged by Member States.?®3 Since, however, these are purely voluntary measures, their
non-application cannot result in the denial of fair compensation. On the contrary, according
to the Court, this circumstance may only have an impact on the level of compensation
granted,?®* “so that those rightholders are encouraged to make use of them and thereby
voluntarily contribute to the proper application of the private copying exception”.?®

As to the identification of the subject benefitting from the compensation, the Court had
the opportunity to clarify in two decisions that to be entitled to it, one should hold the
reproduction right under Article 2 InfoSoc, which is the entitlement Article 5(2)(b) intends to
shield against harm.?8 This led the CJEU to rule in Luksan that the right to fair compensation
vested by operation of law in the principal director of a cinematographic work,?®” since Article
2(a) InfoSoc grants them the reproduction right in their capacity as an author or co-author of
the film,%®8 along with producers of the first fixations of films in respect of the original and
copies of the latter (Article 2(d) InfoSoc).?8° By the same token, in Reprobel the Court
excluded the possibility for Member States to allocate a part of the fair compensation payable
to rightholders to the publishers of works created by authors, for they are not among the
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rightholders listed in Article 2 InfoSoc, thus they cannot suffer any harm as a result of the
reproduction of their works.??° In addition, such a distribution would correspond to a
substantial reduction in the amount paid to holders of the right of reproduction, particularly
in the context of schemes such as the one challenged in the case at stake, where publishers
were under no obligation to ensure that authors benefitted, even indirectly, from some of the
compensation of which they had been deprived.?°* The decision, highly contested by
publishers, was reversed by the EU legislature, which provided in Article 16 CDSM that
publishers to which reproduction rights have been transferred by authors or other
rightholders are entitled to the fair remuneration under Article 5(2)(b) InfoSoc, with
immediate retroactive effect to cover also those national private levy schemes that were
outlawed by the Reprobel judgment (Recital 60 CDSM).

Interestingly, Luksan also denied the possibility for Member States to lay down a
presumption of transfer, in favour of the producer of a cinematographic work, of the
remuneration right vested in the principal director of that work, thus allowing the latter to
waive their rights to equitable remuneration.

292 3rguing that the EU legislature

The Court grounded its answer on Article 5(2)(b) InfoSoc,
did not wish to allow waivers to the right to a fair compensation.?® However, in light of the
principle of strict interpretation of exceptions, this shall apply only to the right of reproduction
and not to remuneration rights.?** The CJEU wanted nevertheless to make a step further, and
observed that the concept of remuneration is also designed to reward authors, as fair

295 and that the EU legislature is deemed, when adopting the InfoSoc

compensation does,
Directive, to have maintained concepts used in earlier copyright-related directives. Being
compensation and remuneration akin in nature, this allowed the Court to argue that the
intention behind Article 5(2)(b) InfoSoc was to maintain the non-waivable nature of the right,
as it was for the remuneration right of the Rental Directive.??® In addition, allowing
rightholders to waive their right would have been conceptually irreconcilable — according to
the CJEU — with the imposition on Member States of the obligation to recover the fair
compensation.?®’ A fortiori — the Court stated - EU law should be interpreted as not allowing
Member States to introduce an irrebuttable presumption of transfer, in favour of the
producer of a cinematographic work, of the remuneration rights vesting in the principal
director of that work, since this would result in the latter being denied payment of the fair

compensation under Article 5(2)(b) InfoSoc.?*®
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3.1.1.2.4 QUOTATION (ARTICLE 5(3)(D) INFOSOC)

Despite its relevance, old roots in the Berne Convention and frequent application by
national courts, the number of CJEU cases on quotation are relatively limited, particularly if
compared to the plethora of decisions on the private copy exception.

The first attempt to provide some guidelines to interpret the very general language of
Article 5(3)(d) InfoSoc comes from Painer.?*® Here, the Court went through all the
requirements set by the provision, arguing that even if the exception shall be interpreted
strictly,3% it should still be read in a manner that does not frustrate its effectiveness and the
fair balance between rightholders’ interests and other conflicting rights.3°! In the case of
quotation, this means a balance between copyright and the right to freedom of expression, 32
which the provision strikes by preventing the author from blocking the reproduction of
extracts from their work which has already been lawfully made available to the public, whilst

ensuring that their name is indicated.33

In this sense, the condition that the work has been lawfully made available to the public
shall be referred only to the work quoted, and not to the subject-matter in which the
quotation is made.3% Similarly, the obligation to mention the source and the name of the
author represents a precondition for the lawfulness of the quotation, in the absence of which
the exception cannot apply. However, the exemption due to “impossibility” shall be read
flexibly enough to encompass all those cases where the mention would cause excessive
hardship to the quoting party.3% The Court also emphasized the need for the quoted work to
have already been lawfully made available to the public, as confirmed by the French and
German versions of Article 5(3)(d) InfoSoc and Article 10(1) BC.3%

To have another intervention on Article 5(3)(d) InfoSoc, one has to wait until the Grand
Chamber trio of July 2019.

In Spiegel Online, the Court was asked to determine whether the notion of quotation
could cover also a reference made by means of a hyperlink to a file which could be
downloaded independently. In response, it stated that the term “quotation”, absent a
definition in the InfoSoc Directive, should be delineated “by considering its usual meaning in
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everyday language, while also taking into account the legislative context in which it occurs
and the purposes of the rules of which it is part”.3%” On this basis, the CJEU argued that the
essential characters of an act of quotation are (a) the use, by a user other than the copyright
holder, of a work or, more generally, of an extract from a work for the purposes of illustrating
an assertion, of defending an opinion or of allowing an intellectual comparison between that
work and the assertions of that user;3°® and (b) the establishment of a direct and close link
between the quoted work and his own reflections, thereby allowing for an intellectual
comparison to be made with the work of another, since Article 5(3)(d) of Directive 2001/29
states in that regard that a quotation must inter alia be intended to enable criticism or review.
The use of the quote should also be secondary “in relation to the assertions of that user, since
the quotation of a protected work cannot, moreover, under Article 5(5) of Directive 2001/29,
be so extensive as to conflict with a normal exploitation of the work or another subject matter
or prejudices unreasonably the legitimate interests of the rightholder” .3

Last, the Court focused on the condition that the work should have already been lawfully
made available to the public. Building on Painer, it specified that this requirement is met if
the work “has been made available to the public with the authorisation of the copyright

holder or in accordance with a non-contractual licence or a statutory authorisation.”31°

In Pelham, instead, the question posed to the CJEU was whether Article 5(3)(d) InfoSoc
could apply to cases where it was not possible to identify the work concerned by the
guotation in question. In this context, the Court recalled the everyday language definition
introduced in Spiegel Online, emphasizing the need for the quoting work to enter into “a
dialogue” with the quoted work.3!! For this to happen, an identification of the latter is

necessary.3?

3.1.1.2.5 PARODY, CARICATURE, PASTICHE (ARTICLE 5(3)(K) INFOSOC)

The only CJEU decision on the parody exception under Article 5(3)(k) InfoSoc is
Deckmyn.3!3 However, despite being so isolated, the decision represents one of the most
important precedents of the Court in the field of EU copyright law, and particularly in the area
of flexibilities and their interplay with fundamental rights protection.

As first thing, the Court stated that the notion of parody should be understood as an
autonomous concept of EU law, to be interpreted uniformly across the Union.>! This reading
was not deemed invalidated by the optional nature of the exception, since “an interpretation
according to which Member States that have introduced that exception are free to determine
the limits in an unharmonized manner, which may vary from one Member State to another,
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would be incompatible with the objective of that directive”3!*. Then, the CJEU defined the
notion looking, as in settled case law, to the usual meaning of the work in everyday language,
while also taking into account the context in which it occurs and the purposes of the rules of
which it is part.3® From this, it derived that the essential characteristics of parody are (1) to
evoke an existing work while being noticeably different from it, and (2) to constitute an

expression of humour or mockery.316

The Court also emphasized what does not pertain to the usual meaning of the term,
“namely: that the parody should display an original character of its own, other than that of
displaying noticeable differences with respect to the original parodied work; could reasonably
be attributed to a person other than the author of the original work itself; should relate to
the original work itself or mention the source of the parodied work.”3!” More generally, the
CJEU required Article 5(3)(k) InfoSoc to be implemented in a manner that ensures that a fair
balance between copyright and freedom of expression is preserved, particularly by avoiding
the imposition of criteria that are more restrictive than those deriving from the commonly
accepted characteristics of parody.®? The link between freedom of expression and parody
resulted in a more pervasive harmonisation of the content of the exception and in the implicit
transformation of an optional provision into a mandatory rule. Member States, in fact, could
avoid implementing Article 5(3)(k) InfoSoc only if they could prove that they otherwise
guaranteed the fair balance between copyright and freedom of expression struck by the
parody exception.>® The CJEU, however, also added that the exercise of parody should not
violate the principle of non-discrimination, thus implicitly suggesting that the protection of
fundamental rights may also require the judicial disapplication of national exceptions.>*

3.1.1.2.6 USES FOR TEACHING AND RESEARCH PURPOSES
3.1.1.2.6.1 RESEARCH AND PRIVATE STUDY (ARTICLE 5(3)(N) INFOSOC)

The CJEU intervened on the interpretation of Article 5(3)(n) InfoSoc in Technische
Universitat Darmstadt v Ulmer,3!8 addressing three key questions. First, it was called to
clarify whether the concept of presence of “purchase or licensing terms” excluding or
regulating the exercise of the exception shall be extended to also cover case where the
rightholder has merely offered to conclude a license to the CHI beneficiary of the provision.
Second, it was asked whether Article 5(3)(n) InfoSoc could be interpreted as also covering the
possibility for CHIs to digitise the works contained in their collections, if such act of
reproduction was necessary for the purpose of exercising the exception, that is making those
works available to users, by means of dedicated terminals, within those establishments. Last,
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as a side question, the referring court requested clarification on whether Article 5(3)(n)
InfoSoc could be stretched to allow patrons of CHIs to print out or save on USB stick works
made available to them on dedicated terminals.

As to the first question, the Court adopted a strict interpretation. Building its argument
on the rationale of the exception, which is to “promote the public interest in promoting
research and private study, through the dissemination of knowledge, which constitutes,
moreover, the core mission of publicly accessible libraries”,3'° the CJIEU excluded that the
mere unilateral and discretional offer of license by the rightholder could frustrate the

320 and thus prevent it from realising its core mission and

effectiveness of the exception,
promoting the public interest.3! This is — according to the Court —the only interpretation that
may allow maintaining “a fair balance between the rights and interests of rightholders, on the
one hand, and, on the other hand, users of protected works who wish to communicate them
to the public for the purpose of research or private study undertaken by individual members
of the public.”3%? As a side note, this reading was also in line with Recital 40 InfoSoc, which
states that specific contracts or licences should be promoted which, without creating

imbalances, favour such establishments and the disseminative purposes they serve.3%

In this context, the Court also took the opportunity to clarify that all limitations listed
under Article 5(3) InfoSoc and mentioning contractual agreements refer to existing relations,
and not mere prospects thereof.

With an important step forward in the development of the fair balance doctrine and of
the horizontal effects of fundamental rights on exceptions and their interpretation, the CJEU
offered a positive answer to the second question raised by the referring court. In fact, the
Court interpreted Article 5(3)(n) InfoSoc as implicitly granted a right to its beneficiaries, and
ruled that “the right of communication of works enjoyed by establishments such as publicly
accessible libraries covered by Article 5(3)(n) (...), within the limits of the conditions provided
for by that provision, would risk being rendered largely meaningless, or indeed ineffective, if
those establishments did not have an ancillary right to digitise the works in question”.32* The
same establishment are recognized — once again — “as having such a right pursuant to
Article 5(2)(c) of Directive 2001/29, provided that ‘specific acts of reproduction’ are
involved.3?> And while the condition of specificity is generally to be understood as excluding
the possibility for CHIs to digitize their entire collections, this condition is still observed every
time the digitization is functionalized to the communication to the public of the work under
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Article 5(3)(n) InfoSoc.3%® This interpretation — the CJEU stated —is also in line with the three-
step test, since the digitisation of works by publicly accessible libraries cannot have the result
of the number of copies of each work made available to users by dedicated terminals being
greater than that which those libraries have acquired in analogue format and, as such and
coupled with an obligation to provide compensation, does not impair disproportionately the
legitimate interests of rightholders.3?’

By the same token, the Court denied the possibility to include under the jointly-applied
exception also the reproduction made by patrons by printing out those works on paper or
storing them on a USB stick, arguing that this would not only cover acts that are not necessary
for the fulfilment of the purpose of Article 5(3)(n) InfoSoc,3%® but also conflict with the three-
step test.3?°

3.1.1.2.6.2 ILLUSTRATION FOR TEACHING OR SCIENTIFIC RESEARCH (ARTICLE
5(3)(A) INFOSOC)

The only CJEU case cursorily mentioning this exception is Renckhoff.33° However, the
reference to the provision is minimal, and just made to state that the EU legislature took into
account the need for a balance between copyright and the right of education, by providing
an E/L “to the rights laid down in Articles 2 and 3 of that directive so long as it is for the sole
purpose of illustration for teaching or scientific research and to the extent justified by the

non-commercial purpose to be achieved.”33!

3.1.1.2.7 USES FOR INFORMATORY PURPOSES
3.1.1.2.7.1 PRESS REVIEW AND NEWS REPORTING (ARTICLE 5(3)(C) INFOSOC)

In Spiegel Online, the CJEU was requested to clarify whether Article 5(3)(c) InfoSoc
precluded a national rule limiting the exception for press review to cases where it is not
reasonably possible to make a prior request for authorisation with a view to the use of a
protected work for the purposes of reporting current events.

Since the provision does not make any express reference to Member States’ laws to
determine the meaning and scope of the concept, the Court assumed it is a uniform concept
of EU law, and it attributed to it the meaning it has in everyday language, taking also into
account the legislative context.332 In this sense, “reporting” was equated to the act of
“providing information on a current event”.333 A mere announcement is not enough, but at
the same time the exception does not require the user to analyse the event in detail.
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Interestingly, the notion of “current” was not referred to the moment when the event is
happening, but to the informatory interest of the public.33* The CJEU also briefly recalled the
need to mention the source unless it is proven impossible, and the need for the use not to go
beyond what is proportionally needed for the informatory purpose.3% In addition, in light of
the purpose of the exception, the Court argued that the interest of the public is to receive
news of the event in a timely fashion, a need which would be frustrated if the operation of
the provision would be subordinated to obtaining the author’s prior consent.33¢

3.1.1.2.7.2 USES OF PUBLIC SPEECHES AND LECTURES (ARTICLE 5(3)(F)
INFOSOC)

The CJEU has issued no ruling directly addressing the interpretation of Article 5(3)(f)
InfoSoc on the exception to the right of reproduction and communication to the public of
public speeches and lectures.

3.1.1.2.8 USES BY PUBLIC AUTHORITIES

3.1.1.2.8.1 USES IN ADMINISTRATIVE AND JUDICIAL PROCEEDINGS (ARTICLE
5(3)(E) INFOSOC

The only case mentioning this provision is Painer, where the Court was called to determine
how strictly the requirements of Article 5(3)(e) InfoSoc should have been read, also to comply
with the three-step test under Article 5(5) InfoSoc. More specifically, the CJEU was asked to
determine whether the “use in administrative and judicial proceeding” required “a specific,
current and express appeal for publication of the image on the part of the security authorities
for search purposes”, or, if that was not requested, whether mass media could use the
provision to decide on their own initiative, and without a search request backing the action,
to publish a photograph in the interests of public security.33’

The Court admitted that the InfoSoc Directive wanted to leave the decision of which public

security interest could be invoked to the full discretion of Member States,338

upon the idea
that they are the best placed to determine “in accordance with its national needs, the
requirements of public security, in the light of historical, legal, economic or social
considerations specific to it”.33° This discretion, however, should be exercised within the limit

of proportionality, 3*° without prejudicing the principal purpose of the InfoSoc Directive,

334 |bid, para 67.

335 |bid, para 68.

336 |bid, para 71.

337 Judgment of 1 December 2011, Painer, C-145/10, EU:C:2011:798, para 100.

338 |bid, para 101.

339 |bid, para 102.

340 |bid, para 105 citing Judgment of 20 June 2002, Mulligan and Others, C-313/99, EU:C:2002:386, paras 35 and
36; Judgment of 25 March 2004, Cooperativa Lattepil, Joined cases C-231/00, C-303/00 and C-451/00,
EU:C:2004:178, para 57; and Judgment of 14 September 2006, Slob, C-496/04, EU:C:2006:570, para 41;
Judgement of 14 December 2004, Arnold André, C-434/02, EU:C:2004:800, para 45; Judgment of 14 December
2004, Swedish Match, C-210/03, EU:C:2004:802, para 47; and Judgment of 6 December 2005, ABNA and Others,
Joined cases C-453/03, C-11/04, C-12/04 and C-194/04, EU:C:2005:741, para 68.
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which is to guarantee a high level of protection and legal certainty to rightholders (Recital
9).34! This implies that the use of a protected work, for the purpose of public security, must
not be dependent on discretionary human intervention by a user of the protected work.3%
States should also comply with the three-step test,3*3 and offer a strict interpretation of
exceptions.3** In light of this, the CJEU ruled that Member States cannot go as far as to allow
the media to confer on themselves the protection of public security, and thus to use a work
protected by copyright by invoking such an objective.3* And while it is true that the purpose
of the press, in a democratic society governed by the rule of law, is to inform the public
without unnecessary restrictions, and this could allow a newspaper publisher to contribute to
public security by publishing a photograph of a person under search, this initiative should still
be taken “within the framework of a decision or action taken by the competent national
authorities to ensure public security and, second, by agreement and in coordination with
those authorities, in order to avoid the risk of interfering with the measures taken by
them.” 3% This conclusion is not hampered by Article 10 ECHR, which makes clear that
“freedom of the press is not intended to protect public security but it is the requirements of
the protection of public security which can justify a restriction on that freedom.”3%’

3.1.1.2.8.2 OTHER USES BY PUBLIC AUTHORITIES

There is no decision in the CJEU case law that addressed Article 5(3)(g) InfoSoc, Articles
6(2)(c) or 9(c) Database directly.

3.1.1.2.9 SOCIALLY ORIENTED USES (ARTICLE 5(2)(E) INFOSOC)

The CJEU mentions Article 5(2)(e) InfoSoc only —and just cursorily -in OSA v Lécebné lazné
Maridanské Lazné *8 just to deny its application and without providing significant guidance for
its interpretation.

3.1.1.2.10 CULTURAL USES (ACCESS, PRESERVATION, REUSE)
3.1.1.2.10.1 PUBLIC LENDING (ARTICLE 6(1) RENTAL)

The CJEU was called to interpret the scope of the public lending exception under Article
6(1) Rental in Vereniging Openbare Bibliotheken (VOB) v Stichting Leenrecht, 3*° and
particularly to determine whether the public lending of a digital copy of a book, carried out in
conditions such as those indicated in the question referred, could be covered by the provision.

341 |bid, para 107.

342 Judgment of 1 December 2011, Painer, C-145/10, EU:C:2011:798, para 108 (see, to that effect, Order of
17 January 2012, Infopaq International, C-302/10, EU:C:2012:16, para 62).

343 |bid, para 110.

344 |bid, para 109.

345 |bid, para 112.

348 |bid, para 113.

347 |bid, para 115.

348 Judgment of 27 February 2014, OSA, C-351/12, EU:C:2014:110.

349 Judgment of 10 November 2016, Vereniging Openbare Bibliotheken, C-174/15, EU:C:2016:856.
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The main obstacle to the extension lied in the interpretation of the notion of “objects”
and “copies” for the purpose of the Rental Directive, which had to be read in light of the
equivalent concepts in the WCT.3*9 In this respect, the Agreed Statement to Articles 6 and 7
WCT, covering also the right to rental, interpreted the two concepts as referring “exclusively
to fixed copies that can be put into circulation as tangible objects”.3*! To come out from the
standstill, the Court decided to split the rental and lending rights, arguing that the use of
“rights” show the intention of the EU legislature to regulate the two entitlements
independently.3>2 Since the WCT applied only to the rental right, it was possible to offer a
different, non-tangible interpretation to the notions of object and copy without breaching the
WCT.3*3 And while it is true that in the Explanatory Memorandum to the first Rental Directive
(92/100/EEC) mentioned the EC’s desire to exclude the making available by way of electronic
data transmission from the scope of Directive, this did not necessarily apply to e-books, since
the examples mentioned in the Memorandum related only to the electronic transmission of
film, and e-books were still not known and thus not taken into account by the Commission.3>

Cleaned away the obstacle lying in the text of the law, the Court argued that Article 6(1)
Rental should be interpreted strictly, but still be given a reading that enable the effectiveness
of the exception thereby established to be safeguarded and its purpose to be observed.3* In
this light, “given the importance of the public lending of digital books, and in order to
safeguard both the effectiveness of the derogation for public lending referred to in
Article 6(1) of Directive 2006/115 (‘the public lending exception’) and the contribution of that
exception to cultural promotion, it cannot therefore be ruled out that Article 6(1) of Directive
2006/115 may apply where the operation carried out by a publicly accessible library, in view
of, inter alia, the conditions set out in Article 2(1)(b) of that directive, has essentially similar
characteristics to the lending of printed works”.3°® Provided that the e-lending has similar
characteristics to material lending (only one copy may be downloaded at a time; after the
lending period expired, the downloaded copy cannot be accessed any longer; no
simultaneous use is allowed). The CJEU justified its conclusion also by arguing that in light of
new technological and economic developments,*® the effectiveness of the provision and its
purpose of contributing to cultural promotion would have been frustrated if its application
were to be limited only to material copies.*’

350 |bid, para 33.

351 |bid, para 34.

352 |bid, para 36 and 38; Directive 2006/115/EC of the European Parliament and of the Council of
12 December 2006 on rental right and lending right and on certain rights related to copyright in the field of
intellectual property [2006] OJ L 376/28, Recitals 3 and 8

353 |bid, para 39.

354 |bid, para 41.

35 |bid, para 50.
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3.1.1.2.10.2 PRESERVATION OF CULTURAL HERITAGE AND OTHER SPECIFIC
USES BY CULTURAL HERITAGE/EDUCATIONAL/SOCIAL INSTITUTIONS

On Article 5(2)(c) InfoSoc Directive, the only case that is worth mentioning is Ulmer, where
the provision was read jointly with Article 5(3)(n) InfoSoc and was offered some interpretative
guidelines. See above, section 3.1.1.2.6.1.

3.1.1.2.10.3 ORPHAN WORKS
There is no decision in the CJEU case law that addressed the Orphan Works Directive.
3.1.1.2.10.4 OUT-OF-COMMERCE WORKS

There is no decision in the CJEU case law that addressed the matter of out-of-commerce
works, but for — with regard to national law - Soulier and Doke, on which see infra, section
3.1.1.2.15.

3.1.1.2.11 FLEXIBILITIES FOR PERSONS WITH DISABILITIES

There is no decision in the CJEU case law that addressed the two InfoSoc and Marrakesh
disability exceptions.

3.1.1.2.12 OTHER NON-INFRINGING USES (MISCELLANEOQOUS)

The only further provision considered by the CJEU case law Article 5(3)(o) InfoSoc, which
allows Members States to provide E&Ls to the rights provided for in Articles 2 and 3 InfoSoc
in certain cases of minor importance where E/Ls already exist under national legislation,
provided that they concern analogue uses only and do not affect the free circulation of goods
and services within the EU, without prejudice to the other E&Ls contained in that article. In
AKM v Ziirs.net Betriebs GmbH, 3>’ the CJEU recalled the need to interpret exceptions
strictly,3>® and excluded the applicability of the provision to a national rule which permitted
economic operators to pursue an activity broadcasting protected works by means of
communal antennae installations, without an obligation, inter alia, to seek authorisation from
the authors of those works in accordance with the right of communication to the public which
those authors hold, on condition that the number of subscribers connected to such an
antenna is no more than 500.3>°

The Court justified its conclusion by arguing that the provision is likely to attract economic
operators wishing to take advantage of it, and to lead to the continuous and parallel use of a
multiplicity of communal antenna installations. Consequently, this could result, over the
whole of the national territory, in a situation in which a large number of subscribers have
parallel access to the broadcasts distributed in that way.3¢° This could not be consider a use
in cases of minor importance, particularly since the cumulative number of potential audiences

357 Judgment of 16 March 2017, AKM, C-138/16, EU:C:2017:218.
358 |bid, para 37.
359 |bid, para 39.
360 |bid, para 40.
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with access to the same work at the same time was likely to constitute a relevant public under
Article 3 InfoSoc.36!

3.1.1.2.13 THREE-STEP TEST (ARTICLE 5(5) INFOSOC)

The three-step test is mentioned cursorily in a number of CJEU decisions as a general
principle that should be taken into account by legislators when exercising their discretion in

the national transposition of InfoSoc exceptions and limitations, as seen above.3¢?

In addition, in ACI Adam and its progeny, the CJEU rejected the idea that the test could be
used as a fair use clause or as a tool to affect or extent the substantive content of exceptions
under Article 5 InfoSoc.3%3 On the contrary, the Court ruled that Article 5(5) InfoSoc should be
understood as requesting courts to consider the impact of the exception on the normal
exploitation of the work and rightholder’s legitimate interests, and to decide in favour of its
disapplication or limitation when the circumstances of the case cause the exception to alter
the balance requested by the three-step test.3%* Such an approach introduced another
element of legal uncertainty in the operation of EU copyright exceptions, remitting the
ultimate decision on their application to the discretion of national courts, again with no
guidelines to reduce the risk of conflicting and fragmented outcomes.

3.1.1.2.14 PUBLIC DOMAIN

Public domain is not a concept that is analysed holistically by the CJEU, nor has it ever
been used as a general doctrine or framework to guide the interpretation of EU secondary
sources.

Cases which may be understood as indirectly related to the notion of public domain, for
they impact on its definition in EU copyright law, are those ruling on the retroactivity of the
Term Directive (Butterfly3®®) and those intervening on the notion of protected work and the
doctrine of originality. Without any aim of exhaustiveness — for the topic goes beyond the

366 where the Court was asked to

ultimate core of this study, it is worth mentioning Infopaq,
decide whether the reproduction of an 11-word excerpt of a newspaper article could amount
to a violation of Article 2 InfoSoc. To respond to the question, the CIEU had to first determine
what constituted a protected work, using to this end a contextual interpretation of other EU
copyright law sources.3®” More specifically, it proposed a joint reading of Articles 2(5) and (8)

BC, Article 1(3) Software |, Article 3(1) Database and Article 6 Rental,3%8 elevating the result

361 |bid, para 41.

362 Judgment of 29 July 2019, Funke Medien, C-469/17, ECLI:EU:C:2019:623; Judgment of 29 July 2019, Spiegel
Online GmbH v Volker Beck, C-516/17, ECLI:EU:C:2019:625.

363 Judgment of 10 April 2014, ACl Adam and Others, C-435/12, EU:C:2014:254, para 26.

364 |bid, para 27.

365 Judgment of 29 June 1999, Butterfly Music, C-60/98, EU:C:1999:333.

366 Order of 17 January 2012, Infopaq International, C-302/10, EU:C:2012:16.

367 The operation was justified in light of Recital 20 InfoSoc, which states that the Directive is based on the same
principles and rules “already laid down in the Directives currently in force in this area”. lbid para 36.

368 |bid para 34-35.
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to the role of general principle of EU copyright law under the InfoSoc Directive,3®° and defined
as protected (literary) work any combination or sequence of words through which “the author
may express his creativity in an original manner and achieve a result which is an intellectual

creation.”370

Subsequent judgments tried to give more content to what was a very general, overly
broad and risky definition. In BSA3"* the CJEU excluded the possibility to consider a graphic
user interface (GUI) as a protected expression under Article 1(2) Software |, but accepted the
idea of covering it with a general InfoSoc protection if it entailed the “author’s own
intellectual creation”.3’2 However, in light of the particular characteristics of the GUI, the
Court had to underline that copyright cannot cover, for lack of originality, elements
necessitated by their technical function, “since the different methods of implementing an
idea are so limited that the idea and the expression become indissociable”,3”® and the author
is not called to make any creative and original choice that could be qualified as their own
intellectual creation.374

The same principles were applied to items of unregistered design to which the Design
Directive could not apply (Flos3”°); to videogames, which were excluded from the subject
matter of the Software Directive due to their complex nature (Nintendo®’®); to sport events
(FAPL), which were not considered protectable since the existence of rules of the game does
not admit creative freedom, 3”7 thus excluding their potential originality; 3’® to portrait
photographs in Painer, which were qualified as protected work if it represented an

379 and

intellectual creation, which constituted an author’s own and reflected her personality
personal touch38 when “the author was able to express his creative abilities in the production
of the work by making free and creative choices”.38! Here, however, the Court added another
dangerous specification, and opened the door to potential misunderstanding by stating that

the level of protection granted cannot and should not depend on the degree of originality of

369 |bid para 37.

370 |bid para 44-45. The originality of the combination should be tested with regard to the elements “which are
the expression of the author’s own intellectual creation” (ibid, para 47).

371 Judgement of 22 December 2010, Bezpecnostni softwarovd asociace - Svaz softwarové ochrany v Ministerstvo
kultury, C-393/09, EU:C:2010:816 (BSA). On the relevance of the case see Jonathan Griffiths, ‘Infopag, BSA and
the “Europeanisation” of United Kingdom Copyright Law’ (2011) 16 Media & Arts Law Review 69.

372 Judgement of 22 December 2010, Bezpecnostni softwarovd asociace - Svaz softwarové ochrany v Ministerstvo
kultury, C-393/09, EU:C:2010:816, para 46.

373 |bid para 48.

374 |bid para 50.

375 Judgment of 27 January 2011, Flos, C-168/09, EU:C:2011:29, judged inconsistent with the Design and InfoSoc
Directives and their rationales by Bently and others (n 7).

376 Judgment of 23 January 2014, Nintendo, C-255/12, EU:C:2014:25.

377 Judgment of 4 October 2011, Football Association Premier League and Others, C-403/08 and C-429/08,
EU:C:2011:631, para 98.

378 |bid paras 96-97.

379 Judgment of 1 December 2011, Painer, C-145/10, EU:C:2011:798, para 88.

380 |bid, para 92.

381 |bid, para 89.
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the work.382 In this way, it ultimately merged the notion of protected work with the concept
of originality, creating an overlap between the preliminary identification of the subject matter
of copyright and the subsequent requirement of protection, thus raising important question
marks on the external boundaries of the public domain.

With the floodgates so open, it took little for a far-fetched case to reach the CJEU. In
Levola Hengelo,3% the question was whether the notion of work as the author’s own
intellectual creation could be extended to cover the original taste of a cheese. In a very
concise and dry decision, the Court decided to add some more specifications to its very
general doctrine. It defined “work as an autonomous concept of EU law, to be interpreted
uniformly throughout the Union, in light of the missing reference to national laws for
determining its meaning and scope.3®* Then, it added that any creation can be protected by
copyright only if it can be classified as a “work” under the InfoSoc Directive,3® which happens
when two cumulative requirements are met.38 First, the creation should be “original in the
sense that it is the author’s own intellectual creation”.3®” Second, it should represents an
“expression of the author’s own intellectual creation”.3®8 To clarify what “expression” means,
since no definition is provided in EU sources, the CJEU referred to Article 2 WCT and Article
9(2) TRIPs, which introduce the idea-expression dichotomy by excluding copyright protection
over ideas, procedures, and methods of operation or mathematical concepts as such.3? This
was translated into a definition similar to that of the graphic requirement for trademarks
under Sieckmann.?*° To be protected, a work should be “expressed in a manner which makes
it identifiable with sufficient precision and objectivity, even though that expression is not
necessarily in permanent form”.3°! This is necessary to make sure that authorities and
competitors can “identify, clearly and precisely” the subject matter protected, and to
preserve legal certainty against any form of subjectivity in the identification of the protected
work.3%2 Tastes and smells are thus excluded from protection, for they cannot be defined but
subjectively, and depending on variables such as age, food preferences, consumption habits,
context of consumption etc.3%3 Still, this also means that “it is not possible in the current state
of scientific development to achieve by technical means a precise and objective identification
of the taste”, which hints to the fact that such the scope of copyright protection may be

382 |bid, para 97.

383 Judgment of 13 November 2018, Levola Hengelo, C-310/17, EU:C:2018:618.

384 |bid, para 33.

385 |bid para 34, referring by analogy to Order of 17January 2012, Infopaq International, C-302/10,
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389 |bid para 39, citing Case Judgment of 2 May 2012, SAS Institute, C-406/10, EU:C:2012:259, para 33.
3% Judgment of 12 December 2002, Sieckmann, C-273/00, EU:C:2002:748.

391 Judgment of 13 November 2018, Levola Hengelo, C-310/17, EU:C:2018:618, para 40.
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broadened once the technological process would allow their description as “expression”. The
same principles were later reiterated in Cofemel’** and Brompton Bicycle 3%

3.1.1.2.15 SPECIAL LICENSING SCHEMES (COMPULSORY, STATUTORY, ECLS)

On the side of special licensing schemes, the CIEU had the opportunity to intervene twice
to set general principles and doctrines that could be applied horizontally. The first case,
Soulier and Doke,*® intervened before the enactment of the CDSM Directive, and it raised
challenges for ECL schemes which the EU legislator decided to tackle with Article 8 and 12
CDSM. The second case, Spedidam,®®’ elaborated on similar principles, but with regard to the
mandatory collective management on remuneration rights. In fact, the arguments raised by
the Court to solve the two cases are largely the same.3%®

In Spedidam the heirs of a musician, died in 1985, sued INA for marketing without their
consent phonograms and videos of the musician’s performances, which were produced and
broadcasted by the national television. INA commercialized them on the basis of Article 49
on the French law on freedom of communication, which derogates from the French
Intellectual Property Code and allows INA to exercise the exploitation rights of performers
providing the remuneration and according to terms fixed in agreements between INA and
performers (or their organizations).

In the first and second instance, French courts ruled in favour of the heirs, arguing that
the agreement between INA and the performers’ associations only determined the
remuneration due for new exploitations, while the first authorization from performers was
still needed. The Cour de Cassation denied, instead, that the letter of the law required INA to
prove the first authorization but asked the CJEU whether this solution was compatible with
Articles 2, 3 and 5 InfoSoc.

Soulier and Doke>* originated from the request of two French authors of literary works,
Mark Soulier and Sara Doke, to the Conseil d’Etat to annul Decree No 2013-182, which
introduced within the French Intellectual Property Code an extended licensing scheme to
increase the availability of out-of-commerce books.*?° According to the Decree, the National
Library was in charge of managing a database that every year enlisted new books published
in France before 1 January 2001, no longer commercially distributed by a publisher and not

394 Judgment of 19 September 2019, Cofemel, C-683/17, EU:C:2019:721.

3% Judgment of 11 June 2020, Brompton Bicycle, C-833/18, EU:C:2020:461.

3% Judgment of 16 November 2016, Marc Soulier and Sara Doke v Premier minister and Ministre de la Culture et
de la Communication, C-301/15, EU:C:2016:878.

397 Judgment of 14 November 2019, Spedidam and Others, C-484/18, EU:C:2019:970.

398 Judgment of 16 November 2016, Marc Soulier and Sara Doke v Premier minister and Ministre de la Culture et
de la Communication, C-301/15, EU:C:2016:878.

39 This excerpt, from “Soulier and Doke” to the end of this paragraph (“among all holders of neighboring rights”),
is taken verbatim from the pre-print version in open access of Caterina Sganga, ‘The Many Metamorphoses of
Related Rights in EU Copyright Law: Unintended Consequences or Inevitable Developments?’ (2021) 70 GRUR
International 821.

400 JORF No 51, 1 March 2013, p.3835.
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currently published in print or in digital form.?%! Six months after the enlisting, the right to
authorize the reproduction and communication to the public of the books in digital format
was transferred to a collecting society approved by the Ministry of Culture. The society was
obliged to offer a license back to the original publisher, which in case of acceptance would
have received it in exclusivity for ten years, with the possibility of tacit renewal and the
obligation to commercialize the title within three years. In case of refusal or no response, the
collecting society was free to put the license on the market. Stringent safeguards were
provided to ensure the fairness of the scheme, from the equal representation of authors and
publishers in the society’s governance bodies to fair rules of income distribution, and two
possibilities to opt-out from the scheme.*°? First, rightholders had six months to oppose the
enlisting of their works in the database. If they were publishers, they had the obligation to
commercialize the book within two years. Second, authors could still withdraw their titles if
they proved that the publication would have harmed their honor or reputation. Aside from
that, they could opt out only upon demonstrating that they were the sole holders of exclusive
rights of digital exploitation. Were this not the case, the law admitted only a joint author-
publisher withdrawal, with an obligation of the latter to commercialize the book within
eighteen months. No withdrawal was possible, instead, after another publisher acquired and
begun exploiting a license from the collecting society.43

Soulier and Doke complained that the Decree constituted an unconstitutional violation of
their property rights, and that the scheme was incompatible with the ban against formalities
provided by Article 2(5) of the Berne Convention, and with the provisions of Articles 2 to 5
InfoSoc. The Conseil d’Etat rejected the claim of unconstitutionality,** and ruled in favor of
the compatibility of the scheme with the Berne Convention, arguing that the opt-out
mechanism did not interfere with the existence of copyright but only with its exercise.*® The
guestion of admissibility of the scheme vis-a-vis the InfoSoc Directive, instead, was referred
to the CJEU.

401 As in Article L.134-2 of the Code de la Propriété Intelléctuelle. See Jane Ginsburg, ‘Fair Use for Free, or
Permitted-but-Paid?’ (2014) 29 Berkeley Technology Law Journal 1383; Oleksandr Bulayenko, ‘Permissibility of
Non-Voluntary Collective Management of Copyright under EU Law — The Case of the French Law on Out-of-
Commerce Books’ (2016) 7 Journal of Intellectual Property, Information Technology and E-Commerce Law
<http://www.jipitec.eu/issues/jipitec-7-1-2016/4402>.

402 As in Article L.134-3-6 CPI.

403 On the pitfalls and criticisms raised against the scheme, and particularly against its weak withdrawal rules
and the favour towards commercial publishers, see Emmanuel Derieux, ‘Le Régime Juridique de I'exploitation
Numérique Des Livres Indisponibles Du XXe Siecle (1)’ (2012) 87 Revue Lamy droit de I'immatériel 64; Sylvie
Nérisson, ‘La gestion collective des droits numériques des “livres indisponibles du XXe siecle” renvoyée a la CJUE:
le Conseil d’Etat face aux fondamentaux du droit d’auteur’ (2015) 191 Recueil Dalloz 1427. Similarly Bulayenko
(n 402); Ginsburg (n 402). Who maintains that “the law expropriate authors”; see also Emmanuel Emile-Zola-
Place, ‘L’exploitation Numérique Des Livres Indisponibles Du XXe Siecle: Une Gestion Collective d’'un Genre
Nouveau’ (2012) 295 Légipresse 35.

404 On this claim it also consulted the Conseil Constitutionel, which also rejected it. Marc S and another, Conseil
Constitutionel, Decision no 2013-370, QPC (question prioritaire de constitutionnalité), 28 February 2014. The
decision was severely criticized for its industry-oriented interpretation of the concept of public interest. See e.g.
Nérisson (n 404); Derieux (n 404).

405 Conseil d’Etat, Decision No 368208, 6 May 2015, M.S., MMme D. The ECLI FR:CESSR:2015:368208.20150506.
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With a decision that was foreseeable but dangerous in its potentially far-fetched
implications,%% the Court struck down the French scheme, declaring it incompatible with
Articles 2 to 5 InfoSoc. Most of the arguments used in Soulier can be found, mutatis mutandis,
in Spedidam, which cited the precedent in multiple passages.

As in Soulier, the exclusive rights of reproduction and making available were given a broad
scope to ensure legal certainty.*®” The protection offered by Articles 2 and 3 InfoSoc, “in the
same way as the protection conferred by copyright”, covers not only their enjoyment but also
their exercise.?% Both rights were defined as preventive in nature, which means that any act
of reproduction or communication to the public requires the prior consent of the rightholder
or should be covered by an exception to be legitimate, otherwise it represents an
infringement.*® The CJEU considered this interpretation as being in line with the high level of
protection requested under Recital 9 InfoSoc and with the need to obtain an appropriate
remuneration for the use of the phonogram.*%°

Again like in Soulier, the Court admitted that the rightholder’s consent could also be
expressed implicitly, to the extent that conditions are clearly defined, and do not fully
frustrate the principle of prior consent.*!! However, and this time differently than in the
previous decision, the French scheme was held compatible with EU law, for the Court believed
that it can be presumed that performers authorized the fixation of their work, and this
presumption was considered legitimate since it may be rebutted at any time, and intervenes
on a requirement - the written authorization of performers — which is not part of EU law but
only of the French Intellectual Property Code.*? As a complement to the main argument, the
CJEU also underlined that the scheme is in line with EU law, since it enables a fair balance to
be struck between conflicting fundamental rights, for two parallel reasons. On the one hand,
if INA could not exploit fully its collections, a number of rightholders would perceive less or
no remuneration; on the other hand, the legal presumption does not affect performers’ right

to obtain an appropriate remuneration.*'3

The latter is, probably, the most important sentence of the entire decision, and the one
which puts in doubt the possibility of drawing a full analogy between Spedidam and Soulier.
In Spedidam, in fact, the CJEU puts the greatest emphasis on remuneration, and the

406 See, more extensively, Caterina Sganga, ‘The Eloquent Silence of Soulier and Doke and Its Critical Implications
for EU Copyright Law’ (2017) 12 Journal of Intellectual Property Law & Practice 321.

407 Judgment of 14 November 2019, Spedidam and Others, C-484/18, EU:C:2019:970, para 36, as in Judgment of
16 November 2016, Marc Soulier and Sara Doke v Premier minister and Ministre de la Culture et de la
Communication, C-301/15, EU:C:2016:878, para 30, and the case law cited therein.

408 |bid, para 37, as in Judgment of 16 November 2016, Marc Soulier and Sara Doke v Premier minister and
Ministre de la Culture et de la Communication, C-301/15, EU:C:2016:878, para 31.

4099 jbid, para 38, as in Soulier and Doke, paras 33-34, later confirmed in Judgment of 7 August 2018, Renckhoff,
C-161/17, EU:C:2018:634, para 29

410 jbid, para 39.

411 |bid, para 40, as in as in Judgment of 16 November 2016, Marc Soulier and Sara Doke v Premier minister and
Ministre de la Culture et de la Communication, C-301/15, EU:C:2016:878, para 35.

412 |bid, para 43.

413 | bid para 44.
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safeguards requested for implied consent and rebuttal are subject to a very light scrutiny. In
Soulier, instead, the importance of consent explicitly prevails over remuneration, since the
author’s right to control the use of the work is the most important value to be preserved. This

differentiates, once again, traditional author’s rights from “industrial” related rights, even if
granted to performers, who are the closest category to authors among all holders of

neighboring rights.

3.1.1.2.16 EXTERNAL COPYRIGHT FLEXIBILITIES: FUNDAMENTAL RIGHTS AND THE
FAIR BALANCE DOCTRINE*4

Fourteen years passed from the first debut of the horizontal application of fundamental
rights (Drittwirkung) in EU copyright law in Promusicae (2008), 4> which ruled that
fundamental rights should be used not only by national legislators when implementing EU
law, but also by national authorities and courts when applying related national measures, the
Court of Justice of the European Union (CJEU) has opened a new era of rampant
harmonization, where fundamental rights have consistently been employed in a wide range
of matters to shape and often expand the acquis communautaire.**®

Fundamental rights, as “an integral part of the general principles of law”,%'’ have been
used twice by the CJEU to assess the validity of new EU copyright law provisions from 1998 to
2008. Then, with the entry into force of the Charter of Fundamental Rights of the EU (CFREU),
and the reference to the “fair balance” made by Directive 2001/29/EC (InfoSoc, Recital 31),
the number of cases where they featured a prominent role in the Court’s argumentation
skyrocketed. Freedom of expression, freedom to conduct a business, the right to private life
and to the protection of personal data have been employed to interpret provisions in the field
of ISP injunctions, exceptions and limitations, exclusive rights and fair compensation, or to
assess the legitimacy of national measures.

From their first mention in a CJEU’s copyright case in 1998 (Metronome Music),*'® the
Court has made substantial use of fundamental rights in a wide and numerous array of

414 This paragraph reports, with small adaptations to align formatting and style to this report, and with the
elimination of Section 3, the pre-print open access version of Caterina Sganga, ‘A Decade of Fair Balance
Doctrine, and How to Fix It: Copyright Versus Fundamental Rights Before the CJEU from Promusicae to Funke
Medien, Pelham and Spiegel Online’ (2019) 11 European Intellectual Property Review 683.

415 Judgment of 29 January 2008, Promusicae, C-275/06, EU:C:2008:54, para 68.

416 As noted by Jonathan Griffiths, ‘Constitutionalising or Harmonising? The Court of Justice, the Right to
Property and European Copyright Law’ (2013) 38 European Intellectual Property Review 65. See also Bently and
others (n 7); Martin Husovec, ‘Intellectual Property Rights and Integration by Conflict: The Past, Present and
Future’ (2016) 18 Cambridge Yearbook of European Legal Studies 239; Tuomas Mylly, ‘The Constitutionalization
of the European Legal Order: Impact of Human Rights on Intellectual Property in the EU’ in Christophe Geiger
(ed), Research Handbook on Human Rights and Intellectual Property (Edward Elgar 2015).

417 Judgment of 28 April 1998, Metronome Musik GmbH v Music Point Hokamp GmbH, C-200/96, EU:C:1998:172,
para 21; Judgment of 12 September 2006, Laserdisken ApS v Kulturministeriet, Case C-479/04, EU:C:2006:549,
para 61.

418 Judgment of 28 April 1998, Metronome Musik GmbH v Music Point Hokamp GmbH, C-200/96, EU:C:1998:172.
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decisions. They can be classified chronologically in four phases, separated by landmark
precedents marking momentous changes in the tests and principles developed by the CJEU.

PHASE ONE: THE PREHISTORY (1998-2008)

In Metronome Music (1998) the Court was called to decide on the validity of Article 1(1)

413 challenged by a CD rental company which alleged that the

of the Rental Directive,
introduction of a new rental right in favour of copyright owners disproportionately violated
its freedom to pursue a trade. Eight years later, in Laserdisken (2006), a Danish company,
which had long relied on international exhaustion to run its cross-border trading of copies of
cinematographic works, claimed the invalidity of Article 4(2) InfoSoc and its system of regional
exhaustion for disproportionate violation of its freedom of expression. In both instances the
CJEU rejected the claims, proceeding with a “loose proportionality assessment”,*?° made of
two steps. The first step entailed the identification of the rights and freedoms to be weighed
against each other, building on the indications provided by national courts. The protection of
intellectual property rights was qualified as a general principle of EU law (Metronome)*?! and
part of the right to property (Laserdisken).*?? The second step evaluated the validity of the
measure, with a three-step assessment that verified its (i) accordance with the law
(Laserdisken), (ii) justification in light of the general interest (both), (iii-a) proportionality to
the legitimate aim pursued and necessity (Laserdisken), or (iii-b) proportionality and non-
intolerable interference impairing the very substance of the rights guaranteed (Metronome).
This embryonal, very general proportionality test, already used by the CJEU in other

423 and derived from Member States’ common constitutional traditions, the ECHR

matters,
and the ECtHR’s case law,*?* operated in the context of the still very traditional vertical use of
fundamental rights as benchmarks to assess the legitimacy of EU law provisions. The real

revolution arrived, instead, in 2008.

PROMUSICAE AND ITS PROGENY (2008-2013)

In Promusicae the Court was asked whether EU law obliged Member States to lay down
an obligation for ISPs to communicate personal data of their customers in the context of civil
proceedings. The referral, coming from the Juzgado de lo Mercantil de Madrid, originated
from Telefonica’s appeal against the injunction that requested the company to disclose to

413 Council Directive 92/100/EEC of 19 November 1992 on rental right and lending right and on certain rights
related to copyright in the field of intellectual property [1992] OJ L 346/61

420 Jonathan Griffiths, ‘Constitutionalising or Harmonizing? The Court of Justice, the Right of Property and
European Copyright Law’ (2013) 38 European Law Review 65, 67.

421 Judgment of 28 April 1998, Metronome Musik GmbH v Music Point Hokamp GmbH, C-200/96, EU:C:1998:172,
para 21.

422 Judgment of 12 September 2006, Laserdisken ApS v Kulturministeriet, Case C-479/04, EU:C:2006:549, para
65.

423 See, eg, Judgment of 10 December 2002, The Queen v Secretary of State for Health, ex parte British American
Tobacco, C-491/01, EU:C:2002:741, para 55; Judgment of 10 December 2002, The Queen v Secretary of State for
Health, ex parte British American Tobacco (Investments), C-491/01, EU:C:2002:741, para 122; with regard to
freedom of expression, Judgment of 25 March 2004, Karner, C-71/02, EU:C:2004:181, para 50.

424 For a broader overview of the origin and development of the principle in the CJEU’s case law, see Grainne de
Burca, ‘The Principle of Proportionality and Its Application in EC Law’ (1993) 13 Yearbook of European Law 105.
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Promusicae, an association of producers, the identities underlying IP addresses that were
found exchanging infringing materials over KaZaA, in order to allow the launch of civil
proceedings for copyright infringement. The CJEU excluded the existence of such an
obligation, rejecting also Promusicae’s attempt to derive it from the need to respect Article
17 and 47 CFREU on the protection of intellectual property and the right to an effective
remedy. To support its conclusions, the Court introduced into EU copyright law two key
interpretative prescriptions, already tested by the CJEU in other sectors, and now
representing one of the pillars of the Court’s copyright jurisprudence.*? The first requires
Member States to implement EU directives using a reading that allows a fair balance to be
struck between various fundamental rights protected by the Community legal order, as
demanded by Recital 31 InfoSoc. The second — a step forward compared to the InfoSoc
preamble - asks national authorities and courts to use fundamental rights as interpretative
tools to ensure that national measures transposing EU directives are read in line with
fundamental rights and other general principles of Community law.

The innovation was momentous, for it marked the debut of the Drittwirkung in EU
copyright law, which promised to increase the flexibility of the discipline, involving also
national courts in the process. For the new fair balance doctrine to properly operate,
however, the Court would have needed to formulate clear balancing criteria, and to apply
them consistently in subsequent decisions. Instead, the decisions that followed added only
side clarifications, and provided assessments that were mostly factual and backed by a dry
and concise reasoning.

In Painer,*?® concerning the unauthorized publication of photographs realized by Ms
Painer, which portrayed a girl abducted and later released, on a number of newspapers
reporting on the event, the CJEU refused to use freedom of expression to broaden the scope
of the exception of Article 5(3)(e) InfoSoc in favor of the defendant-newspapers, arguing that
the provision’s goal was not to strike a balance between Article 10 CFREU and copyright, but
between copyright and public security. In fact, the Court narrowed down Promusicae by
allowing the use as an interpretative tool of the sole fundamental right which the legislature
aimed at protecting through the provision at stake. Later, in Scarlet Extended“*’ and
Netlog,**® the CJEU clarified that the entry into force of Article 17(2) CFREU did not introduce
an absolute protection and inviolability for copyright,4?® but exhausted the fair balance
analysis with a very concise observation, which qualified and banned the general filtering
system imposed via injunction as a serious infringement of the ISP’s freedom to conduct a

425 Judgment of 6 November 2003, Lindqvist, C-101/01, EU:C:2003:596, para 87; Judgement of 26 June 2007,
Ordre des barreaux francophones and Germanophone and Others, C-305/05, EU:C:2007:383, para 28.

426 Judgment of 1 December 2011, Painer, C-145/10, EU:C:2011:798.

427 Judgment of 24 November 2011, Scarlet Extended, C-70/10, EU:C:2011:771.

428 Judgement of 16 February 2012, SABAM, C-360/10, EU:C:2012:85.

429 Judgment of 24 November 2011, Scarlet Extended, C-70/10, EU:C:2011:771, para 43; Judgement of 16
February 2012, SABAM, C-360/10, EU:C:2012:85, para 41.

99



business. 3 A similarly dry statement featured in Luksan,*' where the Austrian non-
recognition of the copyright over a movie to its director was defined as a deprivation under
Article 17(1) CFREU of a “lawfully acquired IP right” granted by EU law.*3*? The argument,
however, was only secondary to the finding of a violation of secondary EU law caused by the
illegitimate wrong implementation of an EU Directive, and did not provide any additional
guidance on content and implications of Article 17(2) CFREU.433

Confronted with a fact pattern similar to that of Promusicae, Bonnier Audio*** upheld a
Swedish provision introducing the possibility to issue injunctions obliging ISPs to disclose
users’ data in civil proceedings on copyright infringement. The assessment of the fair balance
was again concise and mostly practical,** with a very cursory but still significant reference to
the elements of a raw proportionality assessment taken from the contested national
provision (“the reasons for the measure outweigh the nuisance or other harm...”), 4%®
suggesting a synonymity between the notion of “fair” and the notion of “proportionate”.*3’
Similarly, when called to define the legitimacy of national private levy schemes financing the
“fair compensation” provided under Article 5(2)(b) InfoSoc in case of private copy exception,
the CJEU announced the intention to evaluate each solution on the basis of the principle of
equal treatment under Article 20 CFREU,** but then proceeded with concise argumentations
and very fact-specific criteria, of little use beyond the scope of private levy schemes.

TAKING PROPORTIONALITY SERIOUSLY (2013-2018)

It took five years for the Court to bring order in the fragmentation and clarify the steps to
be followed when performing the fair balance test. The occasion was the Grand Chamber’s
decision in Sky Osterreicht, **° ruling on the legitimacy of Article 15(6) of Directive
2010/13/UE, which allows Member States to determine the conditions of the unauthorized
and uncompensated use by broadcasters of short excerpts of events of high interest to the
public, which are transmitted on an exclusive basis by another broadcaster under their
jurisdictions.

Sky Osterreich retrieved and confirmed the most important doctrines developed by the
CIJEU so far, from the horizontal effects of fundamental rights*4° to the social function of

430 |bid, para 48; Ibid, para 46.

431 Judgment of 9 February 2021, Luksan, C-277/10, EU:C:2012:65.

432 |bid, para 70.

433 For a minimization of the importance of the decision in this respect see Henning Grosse Ruse-Khan, ‘Overlaps
and Conflict Norms in Human Rights Law: Approaches of European Courts to Address Intersections with
Intellectual Property Rights’ in Christophe Geiger (ed), Research Handbook on Human Rights and Intellectual
Property (Edward Elgar Publishing 2015).

434 Judgment of 19 April 2012, Bonnier Audio et al., C-461/10, EU:C:2012:219.

435 |bid, para 57-59.

436 |bid, para 58.

437 | bid, para 60.

438 Judgment of 27 June 2013, VG Wort, Joined Cases C-457/11 to C-460/11, EU:C:2013:426, para 73; Judgment
of 5 March 2015, Copydan Bdandkopi, C-463/12, EU:C:2015:144, para 3.

439 Judgment of 22 January 2013, Sky Osterreich, C-283/11, EU:C:2013:28.

440 | bid, para 60.
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property and the freedom to conduct a business.**! It added, however, two important points.
On the one hand, it used the wording and contextual placement of the fundamental freedom
at stake to define its content and, particularly, its inner limitations.**? On the other hand, it
proceeded with a direct and punctual application of Article 52(1) CFREU to evaluate the
legitimacy of the limitation of the right(s) or freedoms(s) that the challenged legislative
measure had allegedly caused.**3 Building on the Charter’s provision, the Court introduced a
two-step analysis. First, it verified whether the contested provision affected the core content
(or essence) of the freedom to conduct a business. Once it answered to the negative, clarifying

that the freedom could still be exercised otherwise,***

it moved to the second step - the
evaluation of the proportionality of the interference. The test adapted the standard
proportionality assessment proposed by Article 52 CFREU to the fair balance analysis,
articulating it in four prongs, which are (i) the legitimate aim of the measure, that is if the
measure was adopted in the general interest or to protect the freedom or right of others; (ii)
its appropriateness, framed as effectiveness and adequacy to reach its purpose; (iii) its
necessity, which consists in the unavailability of a less restrictive solution to achieve the same
goal, and (iv) its strict proportionality — the real fair balance test -, that is whether the measure
managed to strike a proportionate balance between the requirements of protection resulting
from the two fundamental freedoms or rights at stake.**> The Court concluded that the
exception had to be understood as proportionate and legitimate, since it was introduced in
the public interest and to protect the right to receive and impart information, it adequately
ensured access to news related to events of high interest, and it left to rightholders the
possibility to still charge for the use of their programs through other channels, while a full
exclusivity would have excessively increased the cost of access to their programs.4¢

The same criteria were used also in UPC Telekabel,**” which ruled on the compatibility
with EU fundamental rights of an injunction that ordered under coercive penalties to an ISP
to ban access to an infringing website, without specifying the measures to be taken, but
allowing the ISP to avoid liability by proving to have adopted all reasonable responses.** The
test implemented, however, was a step back compared to Sky Osterreicht, as it provided
substantially less details, and used a particularly convoluted reasoning.** First, the Court
looked at whether the injunction infringed the very substance of the ISP freedom to conduct

441 |bid, para 45.

442 |bid, para 46, noting that Article 16 CFREU differs from the wording of the other fundamental freedoms laid
down in Title Il thereof, yet is similar to that of certain provisions of Title IV of the Charter”, and concluding on
this basis that “the freedom to conduct a business may be subject to a broad range of interventions on the part
of public authorities which may limit the exercise of economic activity in the public interest”.

443 |bid, para 48.

444 |bid, para 49.

445 |bid, para 50.

446 |bid, paras 51-66.

447 Judgment of 27 March 2014, UPC Telekabel Wien, C-314/12, EU:C:2014:192.

448 |bid, para 51.

449 For a broader critique of the case see Martin Husovec and Miquel Peguera, ‘Much Ado about Little — Privately
Litigated Internet Disconnection Injunctions’ (2015) 46 International Review of Intellectual Property and
Competition Law 10.
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a business, and concluded that the possibility for the ISP to decide on the measures to
undertake, and thus to tailor them to its resources and abilities, preserved the essence of
Article 16 CFREU. #*° Then, the CJEU moved to the criteria to be used by national courts when
assessing the legitimacy of the measures implemented by the ISP. With a much more concise
and implicit language, recalling Article 51(1) CFREU, it requested to check whether the
measure was appropriate (“effect of preventing unauthorized access”*?), necessary (“do not
unnecessarily deprive internet users” 42 of their freedom of information) and strictly
proportionate, id est striking a fair balance between all applicable fundamental rights,*3 with

a more detailed evaluation devoted to the appropriateness prong.>*

After Nintendo v PC Box*>> made an implied translation of the same principles in the field
of DRM protection, Coty Germany v Stadtsparkasse*® added another brick in the wall,
specifying that a measure which results in a serious infringement of a right protected by the
Charter is to be regarded as not respecting the fair balance requirement.*” The case
concerned the validity of a German provision which allowed a banking institution to oppose
banking secrecy against any request of information on the name and address of an account
holder, and was used by Stadtsparkasse to refuse disclosing the identity underlying an
account linked to an online seller of perfumes carrying trademarks on which Coty Germany
held an exclusive license. The CJEU concluded that the provision, by excluding any possibility
for rightholders to acquire information on the infringers’ data, completely deprived
rightholders of an effective remedy, thus frustrating the essence of Articles 47 and 17(2)
CFREU.*8 This ruled out the presence of a fair balance and the need to proceed further with
the proportionality assessment. In fact, the approach was already implicitly present Sky
Osterreicht, which checked the respect of the core of the freedom/right before proceeding
with the balancing test. Coty, however, crystallized the assumption in a cogent presumption
of unfairness and illegitimacy of the measure, seemingly in line with the absolute theory of
essence, which excludes the proportionality assessment in case of violation of the core of the
fundamental right,**° and with a use of Article 17(2) CFREU to expand the reach of the EU

harmonization and compress Member States’ policy space.*®®

450 Judgment of 27 March 2014, UPC Telekabel Wien, C-314/12, EU:C:2014:192, paras 52-53.

431 |bid, para 62.

452 |bid, para 63.

453 |bid, para 57.

434 |bid, paras 58-62.

435 Judgment of 23 January 2014, Nintendo, C-255/12, EU:C:2014:25.

456 Judgment of 6 December 2017, Coty Germany, C-230/16, EU:C:2017:941.

457 |bid, para 35.

458 |bid, para 38.

459 See Steve Peers and Sacha Prechal, ‘Article 52: Scope and Interpretation of Rights and Principles’ in Steve
Peers and others (eds), The EU Charter of Fundamental Rights: A Commentary (Nomos 2015).

460 Along the same Husovec (n 417) 262., theorizing the introduction of a positive obligation for Member States
to provide a specific remedy.
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Mc Fadden,*®* ruling on the legitimacy of three injunctions imposed on a shop owner in
order to ensure the prevention of copyright infringements through the wi-fi connection he
offered free access to, followed Coty, checking in the first place whether they violated the
essence of any of the conflicting freedoms and rights involved (freedom to conduct a business
and freedom of information of users),*®? by verifying whether they could still be exercised
otherwise.*®3 Only the injunction that passed this first stage - the obligation to password-
protect the wi-fi network - was then subject to the proportionality assessment dictated by
Article 52 CFREU, where the CJEU factually evaluated whether the measure was appropriate,

necessary and strictly targeted/proportionate.*¢*

465 which concerned the compatibility with

The approach was confirmed in Bastei Lubbe,
EU law of a German provision that allowed the owner of an internet connection, used to
infringe copyright, to escape liability by proving that other people were able to have
independent access to it at the time of the infringement, without being obliged to provide
additional details. Here the Court excluded that the right to private life, and the higher
protection it confers to family life, may allow a national measure that, making it possible to
refuse to testify against family members, offered a sort of immunity to the owners of family-
shared internet connections. The German provision was deemed to seriously impair the
essence of the right to an effective remedy (Article 47 CFREU) and to intellectual property
(Article 17(2) CFREU), a circumstance that radically denied the presence of a fair balance - id

est of proportionality - without the need to perform the second prong of Article 52(1) test.

Cases involving fundamental rights to draw the boundaries of exclusive rights present
different features. Two examples are GS Media*®® and Renckhoff.*%”

In GS Media, the Court was asked to determine whether the posting of a link to protected
works, freely available to another website without the consent of the rightholder, constituted
an illegitimate communication to the public under Article 3 InfoSoc. Recalling the need for a
fair balance between copyright and other fundamental rights,*®® the CJEU recognized that a
positive answer would have had chilling effects on internet users who, unable to ascertain
with certainty whether the linked content had been legitimately posted, would have avoided
hyperlinking not to expose themselves to an incalculable risk of infringement. However,
instead of following AG Wathelet’s suggestion of excluding hyperlinks from the scope of
Article 3 InfoSoc, 4¢° the Court decided to introduce an additional criterion to identify
illegitimate conducts - the knowledge or reasonable expectation to know about the

461 Judgment of 15 September 2016, Fadden, C-484/14, EU:C:2016:689.

462 |bid, paras 88-89, 91.

463 | bid, para 92.

464 |bid, paras 93-97.

465 Judgment of 18 October 2018, Bastei Liibbe, C-147/17, EU:C:2018:841.

466 Judgment of 8 September 2016, GS Media, C-160/15, EU:C:2016:644

467 Judgment of 7 August 2018, Renckhoff, C-161/17, EU:C:2018:634

468 |bid, para 31.

469 Opinion of Advocate General Wathelet delivered on 7 April 2016, GS Media BV v Sanoma Media Netherlands
BV and Others, C-160/15, EU:C:2016:221, para 60.
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illegitimate nature of the posted material, which is presumed in case of for-profit activities.*”°
The solution struck a temporary, practical balance between copyright and the role hyperlinks
play in fostering freedom of expression and the right to receive and impart information
online,*’* but did not provide any argument that could contribute to the construction of the
fair balance doctrine in the context of the interpretation of exclusive rights.

The output was different in Renckhoff, where the CJEU excluded that the unauthorized
reposting on a school website of a protected picture, used by a pupil in a class assignment
and taken from another website, could be subject to the GS Media criteria. The Court based
its reasoning on two observations, both impacting on the fair balance results. The first
emphasized that while hyperlinks are necessary to preserve freedom of expression on the
Internet, the same cannot be said for the reuse of an image that can be lawfully obtained
through other channels.#’? The second underlined that hyperlinks do not challenge the
author’s preventive right to control and eventually block the use of her work, insomuch as a
direct reposting on another website does.*’? In this sense, the CJEU implicitly applied the first
step of the test, identifying the fundamental right at stake and evaluating its effective
involvement in the case. Afterwards, rather than assessing whether the essence of the right(s)
and freedom(s) involved was violated, the CJEU focused on the preservation of the
effectiveness of Article 3 InfoSoc,%” limiting the evaluation of the necessity of the restriction
to a cursory statement,*’> and omitting the strict proportionality check.*’®

477 stands out for its relatively

Alongside these quite consistent precedents, Deckmyn
different approach. As mentioned above, by ruling that parody is an autonomous notion of
EU law*’® and that the application of Article 5(3)(k) InfoSoc should preserve the fair balance
between copyright and freedom of expression (link provision-fundamental right),%”° the CJEU
used fundamental rights to request an almost complete harmonization of the exception,
banning all restrictive criteria for its application save for those deriving from the commonly
known main features of the figure (necessity and strict proportionality). In addition, by linking
parody to freedom of expression, the Court had implicitly transformed it into a mandatory
exception (essence check, absorbing legitimate aim and appropriateness of the measure),

which Member States should implement unless they can prove that they could strike through

470 |bid, para 51.

471 Judgment of 8 September 2016, GS Media, C-160/15, EU:C:2016:644, para 45.

472 Judgment of 7 August 2018, Renckhoff, C-161/17, EU:C:2018:634, para 40.

473 |bid, para 28.

474 |bid, para 30.

475 |bid

476 No attention was paid, instead, to the exception for teaching and scientific research and to the fairness of
the balance struck between copyright enforcement and the right to education protected by Article 14 CFREU,
despite the ample space devoted by AG Sanchez Bordona to the matter (Opinion of Advocate General Campos
Sanchez Bordona delivered on 25 April 2018, Land Nordhein- Westfalen v Dirk Renckhoff, C-161/17,
EU:C:2018:279, para 109 -113.

477 Judgment of 3 September 2014, Deckmyn, C-201-13, EU:C:2014:2132.

478 | bid, para 15.

479 |bid, para, 25.
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other means the same fair balance between copyright and Article 11 CFREU in similar
circumstances (again necessity).*°

Despite its argumentation was extremely concise (36 paragraphs in total, 22 operative),
and the fair balance assessment was fully remitted, with little guidance, to national courts,
Deckmyn suggested to many that the gate was open for a much stronger impact of
fundamental rights and their judicial implementation on the development of EU copyright
law.*! None of the decisions, in fact, offered an answer on the boundaries of the Drittwirkung
in the field, and national courts interpreted their role with quite ample variations across the
Union. The three referrals submitted in 2017 by the BGH did not come, in this sense, as a
surprise, marking the opening of a new, fourth phase — the one of “boundary setting”.

DRAWING A CONCEPTUAL MAP AND ITS GAPS

In the three phases, the notion of fair balance and fundamental rights have come into play
in different areas — ISP injunctions, fair compensation, the definition of the scope of
exceptions and exclusive rights. Despite the different matters at stake, however, the case law
of the Court has converged around the construction of a fair balance doctrine that can be
summarized in a conceptual map made of three steps.

In the first step, the CJEU identified the right or freedom conflicting with copyright, usually
on the basis of the suggestion of the referring court. Then, it linked it with the provision(s) or
injunction(s) at stake, based, to the extent possible, on the legislative intent. If there was no
connection, the fundamental right or freedom was not used in the assessment. If a connection
was found, the Court often explained the details of the interaction. Finally, the third and most
important step consisted in the assessment of the presence of a fair balance, on the basis of
criteria ultimately drawn from Article 52(1) CFREU.

Preliminarily, the CJEU verified whether the measure negatively affects the essence of the
freedom or right involved. Should that be the case, the lack of fair balance was presumed. On
the contrary, if the essence was preserved, the Court moved to the real proportionality
assessment, which was adapted to the type of fair balance at stake.*®? Generally, in the case
of ISP injunctions, the test was constituted by the full array of criteria suggested by Article 52
CFREU (legitimate aim, appropriateness, necessity, strict proportionality). In the case of
definition of the scope of rights and exceptions, instead, the analysis was more simplified. The
legitimate aim and appropriateness of the measure were absorbed within the preliminary
essence check, where the focus, however, was not directly the core content of copyright or
of the conflicting right(s) or freedom(s), but the preservation of the effectiveness of the
exclusive right or the exception - the second being a mediated concept, since the purpose of

480 See Aplin and Bently (n 9).

481 |bid at 131; Eleonora Rosati, ‘Just a Laughing Matter? Why the Decision in Deckmyn Is Broader than Parody’
(2015) 52 Common Market Law Review 511.

482 More generally, see Kosta Vasiliki, Fundamental Rights in EU Internal Market Legislation (1st edn, Bloomsbury
Publishing 2015) <https://www.bloomsbury.com/uk/fundamental-rights-in-eu-internal-market-legislation-
9781782258971/> accessed 9 July 2022.
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the exception is, usually, the protection of a fundamental right. Then, the Court assessed the
necessity of the measure (restriction of the right or expansion of the exception) for the
protection of the conflicting right or freedom, verifying whether there were other less
invasive measures available to pursue the same goal. Last, it evaluated the strict
proportionality of the intervention on the right or exception, looking at the fair balance
between the requirements of protection of copyright and the conflicting right/freedom or
public interest.

This conceptual map is clearly far from complete. The fair balance doctrine has been
spelled out and followed step-by-step only in a handful of landmark cases, while most of the
decisions, characterized by shorter argumentations, have merely recalled it or applied it
cursorily, opting for a concise, practical and often syncretic analysis. Despite the Court’s
recent effort to offer more guidance, several essential aspects were still waiting to be clarified
before the BGH’s referrals in Funke Medien, Pelham and Spiegel Online.

The reference goes, first of all, to the definition of the essence of copyright, particularly
in light of its protection under Article 17(2) CFREU.*® The Court suggested that a fair balance
is excluded if such a core is violated,** but has never provided any clear direction on the
matter. Precedents have not been univocal either on the sources to be used in order to build
content and structure of the conflicting rights at stake, particularly with regard to Article 17
CFREU. While the CJEU has reiterated that the validity of EU provisions should be assessed
only against the Charter’s rights, since the ECHR has not been incorporated yet in EU law*®>,
in several decisions the interpretation of fundamental rights has been assisted by references
to the Convention and to the ECtHR’s case law, and the role of common constitutional
traditions to define the protection of property has featured important strains of the CJEU’s
case law.*® No such clarity has characterized, instead, the construction of Article 17 CFREU,
nor the fair balance decisions. Also, the specific subject matter of copyright, that is the
content of the economic and moral rights to be taken as a benchmark in the balance against
other fundamental rights, has long been left undefined. Precedents from other fields have
indicated the need to avoid taking as metrics the maximum potential remuneration

483 The debate on the role of the notion of essence in the fundamental right balance under the CFREU has
become particularly intense in recent years. On the point see Peers and Prechal (n 460); Maja Brkan, ‘The
Concept of Essence of Fundamental Rights in the EU Legal Order: Peeling the Onion to Its Core’ (2018) 14
European Constitutional Law Review 332.

484 As in other field of EU law. See Brkan (n 484). See also Matti Mika-Tuomas Ojanen, ‘Making the Essence of
Fundamental Rights Real: The Court of Justice of the European Union Clarifies the Structure of Fundamental
Rights under the Charter. ECJ 6 October 2015, Case C-362/14, Maximillian Schrems v Data Protection
Commissioner’ (2016) 12 European Constitutional Law Review 318.

48 Judgment of 15 February 2016, PPU -N, C-601/15, EU:C:2016:85, paras 45 - 46; Judgement of 5 April 2017,
Orsi, C-217/15, EU:C:2017:264, para 15.

486 Judgment of 13 December 1979, Hauer V Land Rheinland-Pfalz, C-44/79, EU:C:1979:290; Judgment of 14 May
1974, J. Nold, Kohlen- und BaustoffgrofShandlung v Commission of the European Communities, C-4/73,
EU:C:1975:51.
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possible,*” but nothing as such has systematically emerged in the case law on the interplay
between copyright and fundamental rights protection. More generally, the Court has long left
in haze the boundaries of the Drittwirkung in EU copyright law, being unclear on how far
fundamental rights can go in shaping existing provisions and creating new ones, beyond the
content provided by a literal and contextual interpretation of existing sources.

Such conceptual gaps, all intertwined and dependent on each other, would have needed
a unitary solution to be coherently and exhaustively addressed. A path of systematization and
construction of a more detailed, general doctrine, which would have also helped defining how
far fundamental rights can go in shaping EU copyright law, could have only started from AG’s
Opinions, and would have required an additional effort of argumentation from the CJEU, in
line with the approach followed in the third phase. Unfortunately, the Grand Chamber did not
manage to fully exploit, for different reasons and to a different extent, the opportunity
offered by Funke Medien,*® Pelham*®® and Spiegel Online.**°

THE BOUNDARY-SETTING SEASONS (2019 - TODAY): FUNKE MEDIEN, PELHAM AND SPIEGEL
ONLINE

On July 29, 2019, the Grand Chamber has issued its responses to the three referrals, from
the pen of Rapporteur llesic. Compared to the dangerous shift promised by AG Szpunar’s
Opinions, the decisions are characterized by a more balanced approach, and provide
interesting elaborations of the main pillars of the CIEU’s copyright jurisprudence and some
long-awaited clarifications on controversial points that have never been explicitly addressed
by the Court.

All the three decisions converge in defining Articles 2 and 3 Infosoc as provisions of full
harmonization, on the basis of their unequivocal language, the unconditional nature of the
rights they protect and the high level of protection requested by the Directive.*** The wording
of Articles 5(2) and (3) InfoSoc and the indications coming from preparatory works, instead,
are read as indication of the need to define the scope of Member States’ discretion on a case-
by-case basis, depending on the impact of the degree of harmonization of exceptions on the

487 Judgment of 4 October 2011, Football Association Premier League and Others, C-403/08 and C-429/08,
EU:C:2011:631; Judgment of 18 March 1980, para 94; SA Compagnie générale pour la diffusion de la télévision,
Coditel, and others v Ciné Vog Films and others, C-62/79, EU:C:1980:84; para 15-16; Judgment of 20 January
1981, Musik-Vertrieb Membran and K-tel International v GEMA, Joined Cases 55/80 and 57/80, EU:C:1981:10,
para 9-12; Judgment of 20 October 1993, Phil Collins v Imtrat Handelsgesellschaft mbH e Patricia Im-und Export
Verwaltungsgesellschaft mbH e Leif Emanuel Kraul v EMI Electrola GmbH, Joined Cases C-92/92 and C-326/92,
EU:C:1993:847, para 20; Judgment of 23 October 2003, Rioglass and Transremar, Case C-115/02, EU:C:2003:587,
para 23; Judgment of 5 March 2009, Uteca, C-222/07, EU:C:2009:124, para 25.

4880pinion of Advocate General Szpunar delivered on 25 October 2018, Funke Medien NRW v Bundesrepublik
Deutschland, C-469/17, EU:C:2018:870.

489 Opinion of Advocate General Szpunar delivered on 12 December 2018, Pelham and Others, C-476/17,
EU:C:2018:1002.

40Qpinion of Advocate General Szpunar delivered on 10 January 2019, Spiegel Online, C-516/17, EU:C:2019:16.
491 Judgment of 29 July 2019, Funke Medien, C-469/17, ECLI:EU:C:2019:623, paras 29 — 38; Judgment of 29 July
2019, Spiegel Online GmbH v Volker Beck, C-516/17, ECLI:EU:C:2019:625, paras 78 -85.
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smooth functioning of the internal market.*? The Court is also clear in specifying, however,
that this “freedom” is circumscribed by the parameters and general principles of EU law —
such as proportionality, by the conditions set by the provisions regulating the limitations at
stake, by the need to respect the objectives pursued by the directives and to safeguard the
effectiveness and fair balance purpose of the exception, by the three-step-test and, not least,
by the principles enshrined in the Charter, along the lines of Promusicae and its progeny.**3
Regardless of the margin of discretion left to national legislators, national authorities and
courts are free to apply national standards of protection of fundamental rights only to the
extent that they are not lower than the level requested by the Charter, and that the primacy,
unity and effectiveness of EU law is not compromised, in line with the Melloni doctrine and
Article 51 CFREU.**

Departing from the overly rigid approach proposed by the AG Opinions, the Grand
Chamber delineates a graduated interplay between fundamental rights and exceptions, based
on a blend of literal, contextual and teleological arguments. The CJEU still firmly excludes that
fundamental rights may justify the introduction of exceptions beyond the scope of Article 5
InfoSoc, referring to the exhaustive nature of the list, to the need to apply exceptions
consistently, and to the negative impact that their unharmonized proliferation would have on
legal certainty and the functioning of the internal market.%®> The fair balance set by the
legislator through Article 5(2) and (3) is ultimately deemed enough to offer protection to
freedom of expression and of press.*%® Yet, this consideration does not lead the Court to
overemphasize the role of the legislator as the AG Opinions did, forcing a strict literal reading
of the legislative text unless this would result in a gross violation of the essence of a
fundamental right. On the contrary, asked to clarify whether national courts could depart
from a restrictive interpretation of exceptions when needed to respect freedom of
expression, the CJEU confirms the horizontal effects of fundamental rights requested by
Promusicae and subsequent case law,*’ reiterates that Article 17(2) CFREU has not conferred
any absolute nor inviolable status to copyright,*®® and requests national courts to ensure that
the effectiveness of exceptions is safeguarded, particularly when they aim at protecting
fundamental rights and freedoms.**® Compared to other precedents, the CJEU goes as far as
to state that Article 5 InfoSoc does not only provide limitations to copyright, but confers rights
to users, and makes an explicit reference to the ECtHR’s case law to draw guiding criteria for

492 |bid, paras 39-44; ibid, paras 23-38.

493|bid, paras 45 -53, lbid, paras 31 — 38.

4941bid, paras 30 — 32; Judgment of 29 July 2019, Pelham, C-476/17, EU:C:2019:624, paras 78 -80; ibid, paras 19
-21.

4% |bid, paras 53 -63; lbid, paras 58 — 64; |bid, paras 41 — 48.

4% |bid, para 58; Ibid, para 59; Ibid, para 43.

497 |bid, para 68; Judgment of 29 July 2019, Spiegel Online GmbH v Volker Beck, C-516/17, ECLI:EU:C:2019:625,
para 52.

4%8 |bid, para 72; Ibid, para 56; Judgment of 29 July 2019, Pelham, C-476/17, EU:C:2019:624, para 33.

49 |bid, para 71; Judgment of 29 July 2019, Spiegel Online GmbH v Volker Beck, C-516/17, ECLI:EU:C:2019:625,
para 55.
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the balance between copyright and freedom of expression,>® looking at the nature of the
speech and at the importance of the information at stake as in Ashby Donald. *°! The last
statement complements the reference to the common constitutional traditions and to
international human rights instruments as inspiration and background for the Charter’s rights,

and thus as a tool for their interpretation.>®?

The CJEU adopts a similar approach to define the scope of exceptions, confirming the
validity of the Deckmyn doctrine. In Spiegel Online, the Grand Chamber excludes that the
limitation to the right of reproduction for purpose of reporting current events (Article 5(3)(c)
InfoSoc) may be subject to the author’s prior consent, since such a requirement would
frustrate the goal of disseminating the information rapidly to satisfy the informatory interest

of the public, and thus hinder the fulfilment of freedom of expression and of press.>%3

Much more interestingly, however, the Court uses of the same interpretative tool to draw
the boundaries of exclusive rights. In Pelham, the key criteria used to define whether a 2-
second sample amounts to partial reproduction under Article 2 InfoSoc are the functions of
the right and the need to strike a fair balance between Article 17(2) CFREU, conflicting rights
and the public interest, taking into account that Article 17(2) has not transformed copyright
into an absolute and inviolable right.>%* The Court qualifies sampling as a form of artistic
expression covered by freedom of the arts (Article 13 CFREU and 10(1) ECHR),>% which
prevails when weighed against copyright, since in this particular case the protection of the
producer’s investment and the opportunity of receiving a satisfactory return are not
prejudiced by a sample that is included in a modified form unrecognizable to the ear in
another piece.>% Allowing the producer to prevent another person from taking a sound
sample, even if very short, for the purpose of artistic creation would hinder the exercise of a
fundamental right, “ despite the fact that such sampling would not interfere with the
opportunity which the producer has of realising satisfactory returns on his or her
investment”.>%’ For the first time after the early case law on the essential function doctrine,
the CJEU takes as a benchmark for the balance against fundamental rights and freedoms not
a generic copyright entitlement, but the specific subject matter of the right, defined on a case-
by-case basis in light of the function the exclusivity is called to perform.

500 |bid, para 70; Ibid, para 54.

501 EctHR, 10.01.2013, Ashby Donald and Others v France, EC:EHCR:2013:36769/08.

502 Judgment of 29 July 2019, Funke Medien, C-469/17, ECLI:EU:C:2019:623, para 59; Judgment of 29 July 2019,
Pelham, C-476/17, EU:C:2019:624, para 61; Judgment of 29 July 2019, Spiegel Online GmbH v Volker Beck, C-
516/17, ECLI:EU:C:2019:625, para 44.

503 Judgment of 29 July 2019, Spiegel Online GmbH v Volker Beck, C-516/17, ECLI:EU:C:2019:625, paras 71 — 73.
504 Judgment of 29 July 2019, Pelham, C-476/17, EU:C:2019:624, para 33.

505 |bid, para 35.

506 |bid, para 37. The same reference to the functions of the right features the definition of the scope of Article
9 Rental, based on Recitals 2 and 5, which justifies the attribution of a distribution right to phonogram producers
with the need to fight piracy and grant them the possibility to recoup their risky investment [44-46)].

507 |bid, para 38.

109



3.1.2 NATIONAL LEGAL SYSTEMS

3.1.2.1 AUSTRIA

The Austrian copyright law (hereinafter “UrhG-A”) of 1965, as last amended in 2022,°% is
in line with the EU copyright acquis, however, to a certain extent. UrhG-A features a multitude
of flexibilities, including the ones introduced by the CDSM Directive. However, some EU
exceptions do not find a direct correspondence in the Austrian Act, such as the exceptions for
parody, ephemeral recording, private study, socially oriented uses, as well as the three-step-
test as enshrined in Article 5(5) of the InfoSoc Directive. Several provisions present more
rigidity compared to EU rules (e.g. exceptions for incidental inclusion, reprography,
illustration of teaching and research, ‘other uses’ by public authorities), or precede the entry
into force of similar EU provisions and may for this reason be more restrictive (e.g. freedom
of panorama) or not fit to the digital era.

In addition to the E/Ls, UrhG-A features several provisions regarding special licensing
schemes, which contribute to end users’ access to cultural content. Also, there is evidence
that the fundamental human rights discourse and consumer law help making copyright law
more user-friendly.

3.1.2.1.1 TEMPORARY, DE MINIMIS AND LAWFUL USES
3.1.2.1.1.1 TEMPORARY REPRODUCTION

Article 5(1) InfoSoc was implemented slavishly in Section 41a UrhG-A,>% entitled
“transient and incidental reproductions.” The provision entered into force in 2003.

3.1.2.1.1.2 EPHEMERAL RECORDING

Article 5(2)(d) InfoSoc has not been implemented in UrhG-A. Neither there is concrete
evidence to suggest that Article 10(1)(c) Rental has been transposed. Thus, Austrian copyright
law does not feature any exception for ephemeral recordings of works or other subject-
matter.

3.1.2.1.1.3 INCIDENTAL INCLUSION

Section 42e UrhG-A, entitled “unsubstantial accessories” and entered into force in 2015,
corresponds to the copyright exception provided for incidental inclusion by Article 5(3)(i)
InfoSoc. Section 42e UrhG-A permits the reproduction, distribution, broadcasting, making
available to the public, use for public lectures, performances, and presentations of works only

508 Bundesgesetz lber das Urheberrecht an Werken der Literatur und der Kunst und Uber verwandte
Schutzrechte (Urheberrechtsgesetz). StF: BGBI. Nr. 111/1936 (StR: 39/Gu. BT: 64/Ge S. 19.)

Federal Law on Copyright in Literary and Artistic Works and Related Protection Rights (Copyright Law).
StF: BGBI. No. 111/1936 (StR: 39/Gu. BT: 64/Ge p. 19.)

509 For related case law, see: OGH 4 Ob 6/12d, OGH 4 Ob 71/14s.
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if such acts are incidental to other activities or incidentally included in other works. No
reference to the original work is needed.>*?

3.1.2.1.1.4 ACTS NECESSARY TO ACCESS AND NORMAL USE BY LAWFUL USER

Austrian copyright law provides several exceptions to facilitate access and use of
computer programs, databases, and works protected by TPMs.

Entered into force in 1993, Section 40d(2) UrhG-A transposes Article 5 Software, by
adopting verbatim the language and by closely following the structure of the EU provision.
Similarly, Section 40e UrhG-A transposes Article 6 Software, by slavishly adopting the
language of its EU counterpart.

Although there is no evidence to suggest that Article 8 Database has been transposed to
the Austrian copyright law, in 1998, Section 40h UrhG-A introduced an exception to facilitate
the access to and normal use of databases, by meeting the standards set by Article 6(1)
Database. According to Section 40h(1), any natural person is allowed to make individual
copies of a database on any medium, only if the contents of the database are not accessible
by any other means. The act of reproduction shall be carried out only for private and non-
commercial use. Additionally, and by adopting the wording of the Article 6(1) Database,
Section 40h(3) permits the lawful user of a database or a part thereof to perform any act
necessary to access to the content of the database or a part thereof, only to the extent of its
intended use. While this exception cannot be waived, the same provision allows the scope of
the “intended use” to be determined by contract. Section 40h(3) compromises the scope of
the exception enshrined in its EU counterpart, as it allows the contractual intervention to
define the intended uses of the database.

As to accessing and normal use of works protected by TPMs, Section 90c(6) UrhG-A, which
entered into force in 2018 and later amended in 2022, requires the rightholders as such to
take the necessary measures to enable lawful access to the work or other subject-matter,
especially to enjoy the exceptions provided for the preservation of cultural heritage (Section
42(7)), persons with disabilities (Section 42d), digital and cross-border teaching activities
(Section 42g), and TDM (Section 42h). This regulation cannot be waived by contract.

3.1.2.1.1.5 FREEDOM OF PANORAMA

Section 54(1)(5) UrhG-A, entitled “free use of works of the fine arts” and entered into
force in 1936, is the Austrian provision that most closely resembles the freedom of panorama
exception introduced by Article 5(3)(h) InfoSoc. However, the limitations it introduces to
subject-matter, permitted acts, and means of reproduction make it more restrictive than its
EU counterpart.

The provision permits the reproduction, distribution, public demonstration by optical
means, broadcasting, and making available to the public of works of architecture and other

510 For related case law, see: OGH 4 Ob 81/17s.
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works of fine arts produced for the purpose of being permanently installed in a public place.
Uses excluded from the scope of this exception are the reproduction of works of architecture,
of painting or graphic arts permanently installed in public spaces, and of sculptures by
sculpting.

In several cases, the Austrian Supreme Court ruled that the uses permitted under this
exception does not extend to the adaptation of the work.>!! Also, in OGH 4 Ob 80/94, the
Supreme Court interpreted the extent of permitted uses, by deciding that this exception does
not apply only to the reproduction of a building in its entirety, but also to the reproduction of
its parts as well as its interior parts, such as staircase, courtyard, halls and rooms, portals, and
doors as well as furnishings. It is required, however, that they are reproduced, distributed, in
connection with the building, because only their connection with a certain room makes them

(U

an integral part of a “work of architecture”. If, on the other hand, such furnishings are
reproduced on their own, without any recognizable connection to others or to the space

surrounding them, then the free use of the work is regularly excluded.
3.1.2.1.2 PRIVATE COPY AND REPROGRAPHY
3.1.2.1.2.1 REPROGRAPHY

The Austrian reprography exception is featured under Section 42(1) UrhG-A,>'? entitled
“reproductions for own and private use.” Its entry into force precedes the adoption of Article
5(2)(a) InfoSoc, as it was introduced in 1936.

Section 42(1) UrhG-A permits the reproduction of individual copies of a work on paper or
a similar medium for private use, unless, as indicated in Section 42(5), the act is carried out
for making the work available to the public, or if the original work was unlawfully reproduced
or made available to the public. Copies made for private use cannot be made available to the
public.

Section 42(8) UrhG-A carves out from the exception a number of works, requiring the
rightholder’s consent for their reproduction. This is the case for entire books or periodicals,
sheet music, or cases in which it is not the original works that is being reproduced, but its
reproduction by any means. On the contrary, reproductions by transcription and
reproductions of unpublished or out-of-print works are still covered by the general exception.

Compared to the EU exception, the Austrian provision is more restrictive, for it imposes
limitations to the subject matter. However, in OGH 4 Ob 101/98a, the Supreme Court decided
that the beneficiaries of the exception for reprography are not only natural persons but also
legal persons.

511 See: OGH 4 Ob 51/94, OGH 4 Ob 190/12p.
512 For related case law, see: OGH 4 Ob 143/94, OGH 4 Ob 80/98p.
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3.1.2.1.2.2 PRIVATE COPY

Austrian copyright law provides for certain flexibilities for the private copying of databases
and works.

Section 40h(1) UrhG-A corresponds to Article 6(2)(a) Database, which permits to any
natural person to make individual copies of a non-electronic database work for private non-
commercial use. Likewise, Section 76d(3)(1) UrhG-A, by closely following Article 9(a)
Database, permits the reproduction of a substantial part of a non-electronic database that
has been disclosed, for private purposes.>!3

Section 42(4) UrhG-A, entitled, “reproduction for own and private use”, entered into
force in 1936, thus preceding the adoption of Article 5(2)(b) InfoSoc.>* The provision allows
any natural person to make copies of a work in any form, for private purposes that are neither
directly nor indirectly commercial. The reproduced work should have not been unlawfully
reproduced or distributed, and copies produced under the exception cannot be made
available to the public.

Whereas Section 42(4) UrhG-A sets a general rule regarding the reproduction of works
for private use, Section 42(8) UrhG-A,>% excludes the same categories of works from the
scope of this exception as well. In this sense, compared to the EU exception, the Austrian
provision is more restrictive, for it imposes limitations to the subject-matter. In addition, it
has been noted by the national expert that the provision is fully outdated (1936) and needs
to be adjusted to the challenges of the digital era.

3.1.2.1.3 QUOTATION

The Austrian quotation exception, enshrined in Section 42f UrhG-A, was first introduced
in 1936 and later amended in 2015, following the adoption of Article 5(3)(d) InfoSoc. As
amended, the Austrian exception perfectly complies with its EU counterpart.

Section 42f(1) UrhG-A allows the reproduction, distribution, broadcasting, making
available to the public; use in public lectures, performances, and presentations of works
already made public, for the purpose of quotation and to the extent justified by the purpose.

The provision provides an exemplificative lists of incidents of quotations, such as cases
where an individual work is included, after its publication, in a scientific work of which it
constitutes the main subject matter; published works of fine arts are publicly performed in a
scientific or educative lecture of which they are the main subject-matter; excerpts of a literary
work are cited in an independent work; passages of a musical work are cited in a literary work;
and finally, if individual passages of a published work are cited in an independent new work.

513 For related case law, see: OGH 4 Ob 25/04m, OGH 4 Ob 252/01i.

514 For related case law, see: OGH 4 Ob 80/98p, OGH 4 Ob 79/11p, OGH 4 Ob 124/07z, OGH 4 Ob 142/13f, OGH
4 0Ob 62/16w.

515 See above, under “reprography” (paragraph 3.1.2.1.2.1).
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Section 42f(3) UrhG-A extends the scope of the provision by including in the notion of
published work works that have been made accessible to the general public with the author’s
consent.

As to the so-called “online quotation” exception introduced by Article 17(7) CDSM,
although Section 42f(2) UrhG-A was adopted in 2022, following the adoption of the CDSM
Directive, it does not extend to the exception therein.

3.1.2.1.4 PARODY, CARICATURE, PASTICHE

Austrian copyright law does not feature provision regarding parody, caricature, and pastiche,
given that Article 5(3)(k) InfoSoc has not been implemented in UrhG-A. However, the case
law of the Supreme Court suggests the admissibility of parody on grounds of fundamental

human rights and freedoms, and particularly freedom of expression.>®

Following the adoption of the CDSM Directive, Section 42f UrhG-A now features a new
paragraph (2), which entered into force in 2022 to transpose — almost slavishly — Article 17(7)
CDSM. Section 42f(2) UrhG-A permits the reproduction, broadcast, and making available to
the public via major online platforms of published works for the purpose of caricature, parody,
or pastiche. Yet, as opposed to its EU counterpart, this exception does not extend to related
rights.

3.1.2.1.5 USES FOR TEACHING AND RESEARCH PURPOSES
3.1.2.1.5.1 PRIVATE STUDY

There is no provision in UrhG-A that introduces an exception for private study purposes,
neither there is evidence of a direct or indirect transposition of Article 5(3)(n) InfoSoc.

3.1.2.1.5.2 ILLUSTRATION FOR TEACHING OR SCIENTIFIC RESEARCH

Section 40h(2) UrhG-A features a provision that partially corresponds to Article 6(2)(b)
Database, as it permit the private copy of copyright protected databases for scientific
research. Yet, this provision is restricted to non-commercial and individual scientific research,
and it does not encompass uses for illustration of teaching. Except for that, there is no
concrete evidence to suggest that Article 9(b) Database has been transposed to UrhG-A.

Sections 42f, 45, 51, 54(1)(3), 56¢, 59c¢ UrhG-A concern illustration for teaching or
scientific research.>” Except for Section 56¢, which was first introduced in 1996, all provisions
date back to 1936, while Sections 42f and 56¢ have been amended in 2015, following the
adoption of Article 5(3)(a) InfoSoc. The very sectorial approach adopted by UrhG-A,
compared to the umbrella approach characterizing Article 5(3)(a) InfoSoc, results in a more
restrictive regulation of teaching exceptions, with a narrower spectrum of works and rights
covered.

516 See: OGH 4 Ob 66/10z.
517 For related case law, see: OGH 4 Ob 131/08f, OGH 4 Ob 227/08y.
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As detailed above, Section 42f UrhG-A provides an exception for quotation, >®
encompassing also uses for public lectures, performances, and presentations. Section 45
UrhG-A introduces a rule specifically for the use of literary works for teaching and research
purposes. Such works may be reproduced, disseminated, and made available to the public
after being published in a joint-authored collection or individual work, which by its design is
intended for the uses of churches, schools and for other educational purposes, provided that
the use is for non-commercial purposes, and does not go beyond the extent justified by the
purpose. Section 45(2) UrhG-A extends this exception to the non-commercial broadcasting
of literary works, which have been declared of school use, by educational authorities and
designated school radios. Section 45(3) UrhG-A provides that rightholders shall be adequately
remunerated, and that related claims can be asserted only by CMOs.

Along the same line, Section 51(1) UrhG-A permits, only for non-commercial purposes
and to a justifiable extent, the reproduction, distribution, and making available to the public
of musical works which are intended for school use and have been published in the form of
notations either in joint-authored collections for singing lessons or to explain the content.
Also, here Section 51(2) UrhG-A provides that rightholders shall be adequately remunerated,
and that related claims can be asserted only by CMOs.

Section 54(1)(3) UrhG-A allows the reproduction, distribution, making available to the
public of works of fine arts in a literary work which, by its nature and designation, is intended
for school or instructional use, for the sole purpose of explaining its contents, or in a textbook
for the purpose of art education for young people.

Section 59¢ UrhG-A focuses on schoolbooks and examination exercises. Section 59¢(1)
allows the use of literary works, musical works and works of fine arts in a literary works, also
for commercial purposes, only if the user has acquired the rights over the works from the
competent collecting society. Authors who have not concluded any agreements with CMOs
and authors whose rights are not administered on the basis of a reciprocity agreement with
a foreign CMO are entitled to the same rights and obligations as members of CMOs. Section
59¢(2) UrhG-A extends the same rule to the reproduction, distribution, and making available
to the public of the same categories of works for the purpose of examination purposes in
schools, universities, and other educational institutions.

Finally, Section 56¢c UrhG-A, under the title of “public display in the classroom”, allows
schools and universities are allowed to publicly perform cinematographic works and related
musical works, to the extent justified by the instructional purpose, and with the exclusion of
cinematographic works which, by their nature and designation, are intended for school or
teaching purposes; and image or sound carrier which has been produced or distributed in
violation of the exclusive right to reproduction or distribution (Article 65¢(3) UrhG-A). Section
56¢(2) UrhG-A concludes by demanding that a remuneration is paid to rightholders through
CMOs.

518 For quotation, please see paragraph 3.1.2.1.2.1. above.
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3.1.2.1.5.3 DIGITAL USE FOR ILLUSTRATION FOR TEACHING

Austrian copyright law features an exception which encompasses digital uses for
illustration for teaching since 2015 within its Section 42g UrhG-A, entitled “making available
to the public for teaching and learning.”

Section 42g(1) UrhG-A states that schools, universities, and other educational institutions
may reproduce and make available to the public published works for teaching or instruction
purposes, in favour of a specifically defined circle of class or course participants, to the extent
necessary for the purpose, and provided that the use is of non-commercial nature. The same
rule applies to works which, by their nature and designation, are intended for school or
teaching, as well as cinematographic works if at least two years have passed since the first
performance of the cinematographic work either in Austria or in Germany or in a language of
an ethnic minority recognized in Austria (Section 42g(2) UrhG-A). However, according to the
same provision, the use of these works cannot exceed 10% of the work. According to Section
42g(3) UrhG-A, rightholders should be granted an adequate remuneration, which shall be
asserted only by CMOs. Section 42g(5) UrhG-A reiterates the mandatory nature of the
exception, by prohibiting its overriding by contracts, while Section 42g(4) UrhG-A uses the
discretion offered by Article 5 CDSM to require that rightholders are granted a fair
remuneration to the rightholders, which can be asserted by CMOs.

The exception provided for digital and cross-border uses for teaching within UrhG-A, while
closely resembling the language of the Directive, provide for a more restrictive exception
compared to its EU counterpart, due to the restrictions imposed on the subject-matter.

3.1.2.1.5.4 TEXT AND DATA MINING

Austrian copyright law already included provisions that could be used to facilitate the free
exercise of TDM activities, such as Section 4la UrhG-A (transient and incidental
reproductions), and Section 42(2) UrhG-A (reproduction for own and private use). With the
transposition of the CDSM Directive in 2022, however, the UrhG-A now contains a new
Section 42h, implementing Articles 3 and 4 CDSM.

Section 42h(1) UrhG-A implemented Article 3 CDSM into the Austrian copyright law, by
closely following the text and structure of its EU counterpart, except for encompassing only
works but objects of related rights. According to this provision, anyone can reproduce a work
for a research institution or for a CHI in order to use it for TDM in digital form for scientific or
artistic research as well as to obtain information on patterns, trends, and correlations — as
long as they have lawful access to the work. Individual researchers are also entitled to make
such reproductions if this is justified for the pursuit of non-commercial purposes. Section
42h(2) UrhG-A allows storing the copies made for TDM purposes, by taking the appropriate
security measures, and only if the storing is justified by the purpose of the research, including
the verification of the results. The same provision enables the making available such copies
to a specifically delimited group of persons for their joint scientific research or to anyone for
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the purpose of reviewing the quality of scientific research, provided that this is justified for
the pursuit of non-commercial purposes.

Section 42h(3) UrhG-A defines the beneficiaries of this exception, namely research
institutions, as institutions whose primary objective is scientific or artistic research or
research-led teaching. These institutions, if they are not profit organizations, shall reinvests
all profits of its scientific or artistic research; or if it is profit-oriented, it shall operate in the
public interest within the framework of a mission recognized by the state. In any case, no
companies with commercial interests shall have a determining influence on the institution
does not receive preferential access to the results of scientific research. Yet, Section 42(4)
UrhG-A allows for the establishment of public-private partnership in which, in addition to the
research institution or cultural heritage institution, a profit-making enterprise or other third
party is also involved. Section 42h(5) UrhG-A prevents the contractual overriding of this
exception.

In a similar vein, Section 42h(6) UrhG-A transposed Article 4 CDSM, by meeting its
standards, except for falling short of encompassing related rights. The provision permits
anyone to reproduce a work for their individual use for the same purposes. Nevertheless, the
same paragraphs prevent reproduction if the work is expressly prohibited and this prohibition
is made clear in an appropriate manner by a reservation of use, for example in the case of
works made publicly accessible via the Internet by machine-readable means.

3.1.2.1.6 USES FOR INFORMATORY PURPOSES
3.1.2.1.6.1 PRESS REVIEW AND NEWS REPORTING

UrhG-A has two exceptions for press review and reporting of current events: Section 42c
UrhG-A (formerly Section 49 UrhG-A), and Section 44 UrhG-A.>'° Both regulations entered
into force in 1936, thus preceding the adoption of Article 5(3)(c) InfoSoc. In spite of this, the
two provisions do not differ much from their EU counterpart.

Section 42c UrhG-A permits the reproduction, distribution, broadcasting, making
available to the public, uses for public lectures, performances, and presentations of works
which are publicly perceptible during events that are being reported, for the purpose of
reporting on current events and only to an extent justified by the informatory purpose.

Section 44(1) UrhG-A complements it by allowing the reproduction and distribution in
other newspapers and magazines of articles on economic, political, or religious issues, unless
those rights are expressly reserved, for instance with a mention in the front page of the
newspaper/magazine. Section 44(2) UrhG-A further permits the public performance,
broadcasting, and making available to the public of the same categories of works. More
generally, Section 42¢(3) UrhG-A excludes from the scope of this provision news reports
representing simple messages, such as mixed news or daily news.

519 For related case law, see: OGH 4 Ob 53/19a, OGH 4 Ob 140/01v, OGH 4 Ob 230/02f.
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In OGH 4 Ob 7/19m, the Supreme Court ruled that Section 42c shall be interpreted
narrowly. It was explained by the Court that the free use of works applies only to works which
become publicly perceptible in the context of reporting on a daily event. Hence, it was
decided that a general justification for the reproduction of photographs that show events of

the day or are related to them cannot be derived from provision.>?°

3.1.2.1.6.2 USES OF PUBLIC SPEECHES AND LECTURES

Section 43 UrhG-A, entitled “free uses of works of literature”, introduces an exception for
use of public speeches and lectures for informatory purposes.>?! This provision entered into
force in 1936, thus preceding the adoption of Article 5(3)(f) InfoSoc. In spite of this, the
Austrian rule does not differ much from its EU counterpart.

According to Section 43(1) UrhG-A, speeches given any meeting related to public affairs
or in judicial and administrative proceeding, and political speeches held in public may be
reproduced, distributed, publicly performed, broadcasted, and made available to the public
for informatory purposes. However, Section 43(2) UrhG-A requires the consent of the author
for their distribution if they have been recorded on a sound carrier. While Section 43(3) UrhG-
A reserves in any case to authors the right to reproduce, distribute and make available to the
public their speeches in collections.

3.1.2.1.7 USES BY PUBLIC AUTHORITIES
3.1.2.1.7.1 USES IN ADMINISTRATIVE AND JUDICIAL PROCEEDINGS

There is no concrete evidence to suggest that Article 6(2)(c) and Article 9(c) have been
transposed to UrhG-A.

Section 41 UrhG-A, entitled “free use of works in the interest of the judicial system and
the administration”, provides an exception for the use of a work for purposes of public
security, or to ensure the proper conduct of administrative, parliamentary or court
proceedings.>?? The provision entered into force in 1936, thus preceding the adoption of
Article 5(2)(e) InfoSoc. In spite of this, the Austrian rule does not differ much from its EU
counterpart.

In OGH 4 Ob 170/07i, the Supreme Court interpreted the “public security”, which is a
broad concept. The Court rules that this concept covers in particular criminal reporting, in the
context of which, for example, photographs may be used on official orders of the security
authorities without the consent of the author. However, it is sufficient for publication in free
use if the security authorities have portraits available for publication and, in the context of
their publication, reference is made to the fact that criminal investigations are still pending in
order to clarify a criminal offence. In another case, OGH 4 Ob 104/11i, the Supreme Court

520 Also see: OGH 4 Ob 92/08w.
521 For related case law, see: OGH 4 Ob 230/02f.
522 For related case law, see: OGH 6 Ob 131/18k.
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ruled that for enjoying this exception, it is not sufficient to refer to pending investigations;
the publication shall be related to these investigations.

3.1.2.1.7.2 OTHER USES BY PUBLIC AUTHORITIES

Section 53(1)(2) UrhG-A allows the public performance of a published musical work if this
takes place at a religious, civil or military ceremony and members of the public are admitted
for free. The provision was introduced in 1936 and was not amended in response to the
adoption of Article 5(3)(g) InfoSoc. In fact, the Austrian rule is more restrictive than the
InfoSoc provision, for it limits its scope to musical works only.

3.1.2.1.8 SOCIALLY ORIENTED USES
UrhG-A does not contain any flexibility corresponding to Article 5(2)(e) InfoSoc.
3.1.2.1.9 CULTURAL USES (ACCESS, PRESERVATION, REUSE)
3.1.2.1.9.1 PUBLIC LENDING

There is no concrete evidence to suggest that Article 6(1) Rental has been transposed to
UrhG-A. While there is no E/Ls for public lending, Austrian copyright law includes another
flexibility to the right to distribution for public lending, coupled with a remuneration scheme,
within Sections 16(3) and 16a UrhG-A.

Entered into force in 1936, Section 16(3) UrhG-A crystallizes the principle of exhaustion,
stating that the right to distribution does not apply to works that have been put into
circulation by sale or other transfer of copyright of the rightholder in a Member State of the
EU or the EEA.

Introduced to UrhG-A in 1993, Section 16a(2) extends the exception enshrined in Section
16(3) to public lending. As explained in Section 16a(3) UrhG-A, lending refers to the providing
access to a work for a limited period of time for non-commercial purposes by a facility
accessible to the public, including but not limited to libraries, image or sound carrier
collections, and the like. The public lending requires the payment of a reasonable
remuneration to rightholders, which shall be asserted only by CMOs (Section 16a(2) UrhG-
A).

3.1.2.1.9.2 PRESERVATION OF CULTURAL HERITAGE

Before the national transposition of Article 6 CDSM, Austrian copyright law covered the
preservation of cultural heritage by CHIs in Sections 42(7) and 56a UrhG-A - the former
introduced in 1936 and amended in 2003, the latter introduced and entered into force in
1996.

Section 42 UrhG-A, which is a general provision devoted to the private copying exception,
allows in its paragraph (7) CHIs to produce copies for inclusion in their own archives, if and to
the extent required for this purpose. The reproduction herein is not restricted to reprography;
thus, it can be reproduced in any format and should not have any direct or indirect economic
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or commercial purpose. Publicly accessible institutions may carry out other activities such as
the production of a copy of works in their collections and to exhibit the reproduction instead
of the original, lend it, and use it; as well as the production of copies of works, which were
made publicly available but are unpublished or out-of-print, to exhibit them, lend them, and
use them as long as the work is not published or out of print (Section 42(8) UrhG-A).

According to Section 56a UrhG-A, entitled “providing image or sound recordings to
certain federal institutions,” federal scientific institutions, which are required by public law,
are permitted to use image and audio recording for the purpose of preservation, collection,
and study of such audio-visual media; however, these acts shall not be carried out for
commercial purposes. For providing the image or sound carrier, a reproduction of the image
or sound carrier may also be produced. Section 56a(2) UrhG-A excludes from the scope of
the provision image or sound carriers which have been reproduced or distributed in violation
of copyright.

With the transposition of the CDSM Directive in 2022, however, the Austrian legislator has
introduced a new paragraph to Section 47(7) UrhG-A, implementing Article 6 CDSM almost
verbatim. Section 47(7) UrhG-A provides publicly accessible libraries and museums, archives,
film and audio heritage institutions with the opportunity, not overridable by contract, to
reproduce or have reproduced works that are permanently held in their collections for
preservation purposes, to the extent necessary for the purpose.

In doing so, the Austrian exception provides for a more flexible exception compared to its
EU counterpart, given the Austrian exception has a broader scope of beneficiaries and
permitted acts permitted than the ones provided by Article 6 CDSM. On the one hand, the
Austrian exception allows “publicly accessible institutions which collect works”, or in other
words galleries, to benefit from this exception, with the fulfilment of certain additional
criteria. On the other hand, it allows these institutions, however only for non-commercial
purposes, to produce a copy of each work in their permanent collections and to exhibit the
reproduction, rather than the reproduced work; and to produce a copy of unpublished or out-
of-print works and to exhibit, lend, and use the reproduction, rather than the reproduced
work. But the provision introduces a restriction to the medium of reproduction and does not
permit reproduction on paper or similar materials. Whereas the educational establishments
have been excluded from the wording of Section 42(7) UrhG-A, it can be argued that the
spectrum of copyright flexibilities that have been provided with UrhG-A for them already
serve to the purposes aimed by Article 6 CDSM.

3.1.2.1.9.3 SPECIFIC USES BY CULTURAL HERITAGE/EDUCATIONAL/SOCIAL
INSTITUTIONS

Section 56b UrhG-A, entitled “use of image or sound carriers in libraries” and entered into
force in 1996, allows facilities open to the public (library, image or sound carrier collection
and the like) to use image or sound carriers for public lectures, performances and
presentations of the works recorded thereon for no more than two patrons at a time,
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provided this is not done for profit. The same paragraph requires the payment of an adequate
remuneration to the author, which can only be claimed by CMOs. Images and sound carriers
should come from a lawful source (Article 56(2) UrhG-A).

3.1.2.1.9.4 ORPHAN WORKS

The OWD has been implemented by the Austrian legislature in Section 56e UrhG-A in
2014, by closely following the language and the standards set by the Directive. Section 56e(1)
UrhG-A transpose Article 1 and Article 6 OWD, by combining these provisions. It permits
publicly accessible institutions, which collect works, to produce copies of works for which no
person authorized to permit reproduction and make them available is known (orphan works)
and to make them available to the public, only for non-commercial purposes and to fulfilment
of its tasks in the public interest, in particular the preservation, restoration and provision of
access to its collection of works for cultural and educational purposes (Article 1(1) and Article
6(1) OWD). Still, the beneficiaries are permitted to generate an income to cover the
digitization expenses (Article 6(2) OWD). The same provision also enlists the works
considered to be orphan works, by closely following the wording of Article 2(1) OWD.

Section 56e(2) UrhG-A extends this exception to broadcasts, once again, closely following
the text Article 2(3)of the Directive. Section 56e(3) UrhG-A introduces the diligent search
requirement, by adopting Article 3 paragraphs (1), (3), and (4) of the Directive; while 56e(4)
specifies the diligent search requirement for the broadcasts and cinematographic works as
done by Article 3(2) OWD. Section 56e(5) UrhG-A, provides for the details of the
documentation obligations of the beneficiary institutions, by closely following the criteria set
by Article 3 paragraphs (5) and (6) OWD. Last, Section 56e(6) UrhG-A regulates the
termination of the orphan work status (Article 5 OWD) as well as the requirement to
remunerate the author of the work that have been reproduced and made available to the
public, by adopting Article 6(5) OWD.

3.1.2.1.9.5 OUT-OF-COMMERCE WORKS

Austrian copyright law did not contain any provision on out-of-commerce works before
the implementation of the CDSM Directive. However, Section 42(7) UrhG-A on preservation
of cultural heritage could have been used to this purpose. However, to transpose Article 8(2)
CDSM, the Austrian legislature introduced in 2022 a new Section 56f into UrhG-A, which
closely follows the text of the EU provision.

Section 56f(1) adopts Article 8(2) CDSM verbatim, while the same provision transposes
the definition of out-of-commerce provided within Article 8(5) CDSM. Yet, it is regulated that
the availability of adaptations and translations, including audio-visual adaptations of literary
works, does not prevent a work from being judged as unavailable (Section 56f(4) UrhG-A).

As in Article 8(3) CDSM, CHIs benefit from the exception and are allowed to carry out such
practices only if no collecting society is entitled to administer ECLs over the out-of-commerce
works at stake (Section 56f(1)(1) UrhG-A). Section 56f(1)(2)-(3) specifies that CHIs shall
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provide information that would help identify the works and give to rightholders the
opportunity to oppose any use thereof, as regulated by Article 8(4) CDSM.

After regulating the diligent search to be performed by CHIs in order to enjoy the
exception in line with the EU text, Section 56f(8) UrhG-A uses the margin of discretion left by
Article 8 CDSM on the matter to subordinate the exception to the payment of a fair
remuneration to rightholders, which shall be claimed by CMOs.

3.1.2.1.10 FLEXIBILITIES FOR PERSONS WITH DISABILITIES

Section 42d UrhG-A, entered into force in 2003 and amended in 2018 in response to the
Marrakesh Directive, introduces an exception tailored for the reproduction and distribution
of works in accessible format for persons with disabilities.

Section 42d(1) UrhG-A is dedicated to the definition of persons with disabilities (Article
2(2) Marrakesh), while Section 42d(2) defines the authorized entities (Article 2(4)
Marrakesh). Section 42d(3)UrhG-A defines accessible format copy, as enshrined in Article
2(3) Marrakesh, by complementing this definition with the categories of works enlisted in
Article 2(1) Marrakesh.

By adopting the legal text of the Directive, Section 42d(4) transposes the uses permitted
for persons with disabilities and persons acting on their behalf, which are regulated by Article
3(1)(a) of the Directive. In a similar vein, Section 42d(5) transposes the uses permitted for
authorized entities by Article 3(1)(a) and Article 4 Marrakesh. Section 42d paragraphs (6)-
(7) UrhG-A enlists the obligations authorized entities, in a manner that is in line with Article
5 and Article 6 Marrakesh.

The Austrian legislature subjected this exception to the payment of a fair remuneration
to rightholders (Section 42d(8) UrhG-A), once again, by closely following Article 3(6)
Marrakesh.

As per Article 3(5) Marrakesh, this exception cannot be overridden by contract (Section
42d(9) UrhG-A).

It is worth to mention that Article 42d(10) UrhG-A extends these exceptions to persons
with other disabilities, which leads this provision to correspond to Article 5(3)(b) InfoSoc as
well.

3.1.2.1.11 OTHER NON-INFRINGING USES (MISCELLANEOUS)

Section 50 UrhG-A allows the public performance of a published literary work if no
admission fee is requested, or if the performance is not intended to generate profit, or if the
fees collected are exclusively allocated to any charitable. The provision does not apply if
performers receive remuneration, nor if the performance is made with the aid of a sound
carrier which has been produced or distributed in violation of exclusive rights on the literary
work recorded thereon. Section 53(1)(3) UrhG-A extends the same exception to musical
works.
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3.1.2.1.12 THREE-STEP TEST

Austrian copyright law does not feature any provision including the three-step-test as in
Article 5(5) InfoSoc.

3.1.2.1.13 PUBLIC DOMAIN

3.1.2.1.13.1 WORKS OR SUBJECT MATTER EXCLUDED FROM COPYRIGHT
PROTECTION

Section 7 UrhG-A identifies a number of “free works” excluded from copyright protection.
They range from laws, ordinances, official decrees, announcements, and decisions to official
works produced exclusively or predominantly for official use.>?3 However, Section 7(2) UrhG-
A excludes certain works from the public domain, by indicating that maps produced or edited
by the Federal Office of Meteorology and Surveying and intended for distribution are
protected by copyright.

3.1.2.1.13.2 PAYING PUBLIC DOMAIN SCHEMES
Austrian copyright law does not contain a paying public domain scheme.
3.1.2.1.14 SPECIAL LICENSING SCHEMES (COMPULSORY, STATUTORY, ECLS)

Austrian copyright law envisions compulsory licensing schemes for five major uses of
protected works: compulsory licensing scheme for phonograms producers, enshrined in
Section 58 UrhG-A; a licensing scheme to enable the organizers of a public event to
communicate a broadcast to the public if a license from the competent CMO is obtained
(Section 59 UrhG-A); a collective licensing scheme introduced to enable the cable
retransmission (Section 59a UrhG-A),>** as already mentioned above, a licensing scheme
aimed at facilitating the commercial uses of textbooks (Section 59¢ UrhG-A), and as also
indicated above, a collective licensing scheme for lending of works (Section 16a UrhG-A).>?>

Entered into force in 1936, Section 58 UrhG-A grants a phonogram producer the right to
demand a license. Section 58(1) hold that if the rightholder has permitted another person to
reproduce and distribute a phonogram, any phonogram producer may, as soon as the work
has been published, demand from rightholders that they are also granted a similar
authorization against appropriate remuneration. If the producer has its residence or main
branch abroad, notwithstanding international treaties, this rule applies only upon condition
of reciprocity or under the principle of national treatment towards manufacturers with
residence or main branch in Austria. Such reciprocity shall be presumed to exist if it has been
established in a notice issued by the Federal Minister of Justice. In addition, competent
authorities may contractually agree reciprocity with another State if this appears necessary
to safeguard the interests of Austrian manufacturers of sound carriers. The permission to use

523 For related case law, see: OGH 4 Ob 17/02g.
524 For related case law, see: OGH 4 Ob 89/08d.
525 For related case law, see: OGH 4 Ob 341/97v, OGH 4 Ob 89/08d.

123



the work is only valid for the reproduction and distribution of the work on sound carriers
within Austria and for export to States in which the author does not enjoy protection.

Section 58(2) UrhG-A extends this rule to literary works combined with sheet music if the
rightholder has granted another person permission to reproduce and distribute it on
phonograms.

Nevertheless, Section 58(4) UrhG-A excludes from the scope of this regulation the means
intended for the simultaneous and systematic reproduction of works on image and sound
carriers.

Also entered into force in 1936, Section 59 UrhG-A permits the use of broadcasts of
literary and musical work for public lectures, and the use of broadcasts by means of
loudspeakers if the organizer has been authorized by the CMO.%%¢ Authors who have not
concluded a management agreement with the CMO and whose rights are not administered
on the basis of a reciprocity agreement with a foreign CMO also have the same rights and
obligations as the beneficiaries of the CMO. The CMO must distribute the remuneration so
collected in the same way as it distributes the remuneration it receives from a domestic
broadcaster for the authorization to broadcast literary or sound art works.

Section 59a(1) UrhG-A reserves the right to use broadcasts of works, including those
transmitted by satellite, for simultaneous, complete and unaltered retransmission by wire to
collecting societies, with the exclusion of the right to sue for copyright infringement.

Section 59a(2) UrhG-A extends this rule to rebroadcasting. Rightholders who have not
concluded a management agreement with the collecting society and whose rights are not
administered based on a reciprocity agreement with a foreign collecting society also have the
same rights and obligations as members of the CMO.

In addition to the compulsory licensing schemes, Article 8(1) CDSM has been
implemented verbatim to Article 25a of the Federal Act on Collecting Societies of 2016
(VerwGesG 2016).>%7

Finally, as already indicated for public lending above,>?® Section 16a UrhG-A, entered into
force in 1936, holds a collective licensing scheme for the lending of works.>*® According to this
provision, the authors of whose works are lent are entitled to remuneration, which can be
collected by CMOs.

526 For related case law, see: OGH 4 Ob 341/97v.

527 Bundesgesetz Uber Verwertungsgesellschaften (Verwertungsgesellschaftengesetz 2016, VerwGesG 2016),
StF: BGBI. | Nr. 27/2016 (NR: GP XXV RV 1057 AB 1078 S. 126. BR: 9558 AB 9565 S. 853.).

528 For public lending, please see paragraph 3.1.2.1.9.1. above.

529 For the definition of lending, please see paragraph 3.1.2.1.9.1. above.
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3.1.2.1.15 EXTERNAL COPYRIGHT FLEXIBILITIES
3.1.2.1.15.1 FUNDAMENTAL (USERS’) RIGHTS

The Austrian Supreme Court (OGH) has attempted to strike a balance between copyright
and conflicting interest by referring to fundamental rights, particularly when there are no E/Ls
on the matter. This applies, for example, to parody which the OGH has allowed on the basis
of UrhG-A fundamental rights, especially freedom of speech and freedom of the arts, since a
dedicated parody exception is missing in the UrhG-A.

To provide an example, in a landmark decision on a parody of a photograph which was
used in a political context, the OGH has justified the transformative use of the original work,
by examining the following factors: (i) whether the conduct falls within the scope of protected
fundamental rights (Article 13 Staatsgrundgesetz,>3° Article 10 ECHR); (ii) whether the
statement (conveyed by the parody) is untrue or defamatory; (iii) whether the economic
interests of the author are undermined, the normal exploitation of the work impaired, the
legitimate interests of the author improperly violated; (iv) whether the basic right of freedom
of expression could not be exercised if not by interfering with copyright. The OGH also
acknowledges the possibility of fundamental rights, especially freedom of speech, to restrict

531

copyright if expressions are related to democratic or political contexts and purposes>>! or

critical news reporting.>3?

3.1.2.1.15.2 CONSUMER PROTECTION
None reported.
3.1.2.1.15.3 COPYRIGHT CONTRACT LAW

It is possible to detect the adoption of copyright contract law principles and rules by the
Austrian judiciary to balance public and private interests.

Austrian copyright law does not contain a “work for hire doctrine.” Still, the OGH had the
tendency to assume in many cases an implicit license, which allows the third party to use the
work according to the contractual purpose, even though there are no provisions in the UrhG-
A on the uses which the third party is entitled to carry out over a work created by an
employee.

The OGH has decided that the exclusive license for using the national anthem also allows
the Republic to change its text in order to foster gender equality.>*3 The Republic of Austria,
which is entitled to use the work, have not changed the text of the federal anthem in general
terms, but for a concrete purpose, by adding the words “and daughters” in several places.

530 Staatsgrundgesetz vom 21. December 1867, Uber die allgemeinen Rechte der Staatsbirger fur die im
Reichsrathe vertretenen Konigreiche und Lander — StGG (AUT-1867-L-84888), (Basic Law on the General Rights
of Nationals of 21 December 1867).

531 See: OGH 4 Ob 250/18w.

532 See: OGH 4 Ob 53/19a.

533 See: OGH 4 Ob 171/10s.
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These amendments pursued the intention of expressing the principle of equal treatment and
to create a shortened version of the Federal Anthem that could be more appealing to young
people and in its formal structure corresponded to the scheme of many pop songs (verse-
reframe-varied chorus). The Court ruled the changes justified by the nature and purpose of
the permitted use.

3.1.2.1.15.4 OTHER INSTRUMENTS

None reported.

3.1.2.2 BELGIUM

The Belgian Code de droit économique (CDE) of 2015, as last amended in 2022, is well-
harmonized with the EU copyright acquis. The provisions related to E/Ls, contained in the
Book XI-Popriété intellectuelle et secrets d’affaire,”>* feature the vast majority of the copyright
flexibilities introduced by the EU Directives.

There are only a few flexibilities which are slightly more restrictive compared to their EU
counterparts, such as the exceptions for incidental inclusion and freedom of panorama. It is
also possible to see the limited implications of the fundamental rights discourse as well as
general principles of civil law, copyright contract law, and competition law on transforming
the Belgian copyright landscape into a more user-friendly one.

Before being consolidated in CDE, L&Es were introduced by other special statutes, such
as the law of relative au droit d’auteur et aux droits voisins of 1994 (LDA),>3 the law on
transposant en droit belge la directive européenne du 14 mai 1991 concernant la protection
juridique des programme d’ordinateur of 1994 (LPO, repealed in January 2015), the law on
transposant en droit belge la directive européenne du 11 mars 1996 concernant la protection
juridique des bases de données (LBD, entered into force in 1998 and repealed in January
2015), and the first Belgian Copyright Act, the law sur le droit d’auteur of 1886, repealed in
August 1994. This report refers to certain provisions of these laws, where necessary and in
order to indicate the entry into force of the related E/Ls.

3.1.2.2.1 TEMPORARY, DE MINIMIS AND LAWFUL USES
3.1.2.2.1.1 TEMPORARY REPRODUCTION

Article X1.189, §3 CDE implemented Article 5(1) InfoSoc by adopting the text of the EU
rule verbatim.>3 This exception was extended, also verbatim, to related rights by Article

534 Loi modifiant le Code de droit économique en ce qui concerne les abus de dépendance économique, les
clauses abusives et les pratiques du marché déloyales entre entreprises (numac. 2019011404, pub. 24/05/2019,
prom. 04/04/2019).

535 This law had entered into force on 1 August 1994 and was repealed on 1 January 2015. It had been modified
in particular by the law of 22 May 2005 implementing the InfoSoc Directive, whose provisions came into effect
on May 27, 2005. See: Moniteur belge, 27 May 2005, p. 24997.

536 For related national case law, see: Brussels Court of Appeal, 5 May 2011 (Google v Copiepresse e.a.), Auteurs
& Media, 2012, p. 202.
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XI1.217, 8° CDE. Both provisions entered into force in 2005 (LDA). Both exceptions are required
to comply with the three-step-test.

3.1.2.2.1.2 EPHEMERAL RECORDING

Article X1.190, §14 CDE implemented Article 5(2)(d) InfoSoc in Belgian copyright law by
adopting the EU rule almost verbatim,>3” which entered into force in 2005 (LDA). The mere
difference of the Belgian exception from its EU counterpart is its slightly broader scope of
beneficiaries. Indeed, the Belgian exception permits not only broadcasting organizations but
also persons acting on their behalf to conduct the permitted acts. This exception was
extended verbatim to related rights in 2005 (LDA), by Article X1.217, §13 CDE, which satisfies
the standards introduced by Article 10(1)(c) Rental as well.

The beneficiaries shall comply with the three-step-test while performing the acts
permitted by these exceptions.

3.1.2.2.1.3 INCIDENTAL INCLUSION

The exception for incidental inclusion is contained in Article X1.190, §2 CDE.>38 This
provision precedes Article 5(3)(i) InfoSoc, as it entered into force in 1994 (LDA). It permits the
reproduction and communication to the public of a work shown in a publicly accessible place
unless the purpose of the acts is only to reproduce or communicate to the public the work.

This flexibility applies, by analogy, to copyright-protected database, due to the reference
made to this exception in Article X1.191 §2 CDE, which entered into force in 1998 (LBD). Once
again, the three-step-test applies to this exception.

The Belgian flexibility for incidental inclusion is more restrictive compared to its EU
counterpart, for two intertwined reasons. On the one hand, the Belgian flexibility is limited to
works that are located in a publicly accessible place and databases protected by copyright.
On the other hand, Article X1.190, §2 CDE is not dedicated only to incidental inclusion, but it

also corresponds to the exception of freedom of panorama.>*°

3.1.2.2.1.4 ACTS NECESSARY TO ACCESS AND NORMAL USE BY LAWFUL USER

The Belgian legislature transposed Article 5 Software to Article X1.299, §§1-3 CDE, while
transposing Article 6 Software to Article XI1.300 CDE. Entered into force in 2014, both
provisions follow the wording of the corresponding EU rules verbatim.

537 For related national case law, see: Constitutional Court, 18 April 2007 (Sonica and Record King v Sabam), n°
59/2007.

538 For related national case law, see: Brussels Court of Appeal, 23 March 2001 (Le Vif Magazin v Sofam & Wibin),
Auteurs & Media, 2001, p. 375; Ghent Court of Appeal, 16 April 2002 (Sabam v Stichting George Grard), Auteurs
& Media, 2002, p. 347; Brussels Court of Appeal, 4 September 2003 (Télé Bruxelles v Sabam), Auteurs & Media,
2003, p. 384; Liege Civil Court, 27 February 2007 (Kroll v Demol), Journal des Tribunaux, 2007, p. 804; Court of
cassation, 4 December 1952 (La presse démocrate socialiste de Charleroi v Strebelle) and Court of cassation, 14
April 1955 (Association Belgo-Américaine e.a. v Dessart), Revue Critique de Jurisprudence Belge, 1956, p. 33.
539 For freedom of panorama, please see paragraph 3.1.2.2.1.5. below.
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Article X1.188 CDE transposed Article 6(1) Database in 1998 (LBD), by adopting its
language verbatim.>*® In a similar manner, Article 8 Database has been transposed to Articles
XI1.311 and XI.314 CDE in 2015.

Article 87bis. §1er. CDE, Article 291 implements Article 6(4) InfoSoc, by adopting the EU
rule verbatim, whereas the scope of this regulation has been extended to the objects of
related rights by Article 291, §4 CDE and Article XI. 316, §2 CDE, respectively, in 2014 and
2022.

3.1.2.2.1.5 FREEDOM OF PANORAMA

Entered into force in 2016, Article X1.190, §2/1 CDE transposed the exception for freedom
of panorama, by closely following Article 5(3)(h) InfoSoc. However, the Belgian exception is
more restrictive compared to its EU counterpart, as it limits its subject-matter to certain
categories of works.

Indeed, according to this provision, a lawfully disclosed work of plastic or graphic art, or a
works of architecture located in publicly accessible places can be reproduced or
communicated to the public. The reproduction or communication to the public shall comply
with the three-step-test.

3.1.2.2.2 PRIVATE COPY AND REPROGRAPHY
3.1.2.2.2.1 REPROGRAPHY

The Belgian copyright law features four provisions related to reprography of works and
databases, which entered into force, respectively, in 1994 (LDA) and in 1998 (LBD). Despite
preceding the adoption of Article 5(2)(a) InfoSoc, these provisions encompass the standards
introduced by the EU exception, while the ‘fair compensation’ criterion within the EU
exception has later been implemented in CDE as well.

Article X1.190, §5 CDE>*! allows the partial or full reproduction of articles or works of fine
art or of short extracts of other works, fixed on paper or any similar medium, with the
exception of sheet music. Works shall be reproduced on paper or any similar medium, by
using any kind of photographic technique or other process having similar effects.
Reproductions can be performed either by a legal person, however only for internal use, or
by a natural person, only for internal use in the context of their business activities. The
beneficiaries shall comply with the three-step-test.

540 For related national case law, see: Antwerp Court of Appeal, 19 December 2005 (Omni Whittington Group
e.a. v East-West Debt), Auteurs & Media, 2007/1-2, pp. 85-96.

541 For related national case law, see: Constitutional Court, 13 April 2009 (SEMU e.a.), n° 69/2009; Constitutional
Court, 16 July 2009 (SEMU e.a.), n° 127/2009; Brussels Court of Appeal, 17 April 2018 (Reprobel v Lexmark
International), Auteurs & Media, 2018-2019/3, pp. 343-357; Brussels Civil Court, 18 May 2018 (Ricoh Belgium v
Reprobel), Auteurs & Media, 2018-2019/3, pp. 357-369; Brussels Civil Court, 16 November 2012 (Reprobel v HP
Belgium), J.L.M.B., 2013/12, pp. 702-715; Brussels Court of Appeal, 23 October 2013 (HP Belgium v Reprobel),
J.L.M.B., 2014/10, pp. 474-483; Brussels Court of Appeal, 12 May 2017 (HP Belgium v Reprobel), Auteurs &
Media, 2016/5-6, pp. 429-442.
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This exception was extended to databases by Article X1.191, §1, 1° CDE, which reports
almost slavishly the wording of Article X1.190, 5° CDE.

According to Article X1.235 CDE, which entered into force in 2015, authors are entitled to
remuneration for the reproduction of their works. The remuneration shall be determined
according to the number of copied made. It shall be payable by individuals or legal entities
reproducing the works, or, where appropriate, by entities making a reproduction device
available to others, whether for a consideration or free of charge.>*? Article X1.318/1 CDE,
which entered into force in 2017, entitles publishers to a similar remuneration, without
prejudice to the remuneration due to authors.

3.1.2.2.2.2 PRIVATE COPY

Belgian copyright law features several flexibilities for private copy of lawfully disclosed
works, performances, and sui generis database rights.

Article X1.190, 9° CDE allows, with the exception of sheet music, reproduction of works
for their use within the family circle and exclusively intended for that.>*? This provision
entered into force in 1994 (LDA), hence it precedes Article 5(2)(b) InfoSoc. Although the
formulation of the national rule diverges from its EU counterpart, it still satisfies the criteria
set by EU rule.

Article X1.217, 7° CDE permits the reproduction of performances by a natural person for
private use and only for non-commercial purposes.>** This provision also entered into force
in 1994 (LDA); however, it is still in line with Article 5(2)(b) InfoSoc.

According to Article X1.229 CDE, which entered into force in 1994 (LDA) and was later
modified in 2015; authors, performers and producers of phonograms and audio-visual works
have the right to a fair remuneration for the private reproduction of their works and
performances. The remuneration shall be paid by the manufacturer, importer or intra-
Community purchaser of media and other equipment manifestly used for the private
reproduction of works and performances and put into circulation on the national territory.

542 For related national case law, see: Brussels Civil Court, 30 October 2009 (Reprobel v Dell), Auteurs & Media,
2010/3, pp. 269-274; Brussels Court of Appeal, 17 April 2018 (Reprobel v Lexmark International), Auteurs &
Media, 2018-2019/3, pp. 343-357.

543 For related national case law, see: Court of Cassation, 27 May 2005 (Sabam and IFPI v Goossens),
ECLI:BE:CASS:2005:ARR.20050527.7; Brussels Court of Appeal, 8 November 2002 (/FPI e.a. v Sony Computer
Entertainment e.a.), Auteurs & Media, 2005, liv. 2, p. 126; Brussels Court of Appeal, 9 September 2005 (Test-
Achats v EMI Belgium, Sony Belgium and Universal Music), Auteurs & Media, 2005, liv. 4, p. 301; Brussels Civil
Court, 16 November 2012 (Reprobel v HP Belgium), J.L.M.B., 2013/12, pp. 702-715; Brussels Court of Appeal, 23
October 2013 (HP Belgium v Reprobel), J.L.M.B., 2014/10, pp. 474-483; Brussels Court of Appeal, 12 May 2017
(HP Belgium v Reprobel), Auteurs & Media, 2016/5-6, pp. 429-442.

54 For related national case law, see: Court of Cassation, 27 May 2005 (Sabam and IFPI v Goossens),
ECLI:BE:CASS:2005:ARR.20050527.7.
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CMOs are in charge of collecting the remuneration and of distributing equally distributed
among the rightholders.>*

Last, as amended in 2022, Article 191, §1, 1° CDE transposes Article 6(2)(a) Database to
the Belgian Act; however, this provision partially intersects the regulation concerning the
exception for reprography. Also, entered into force in 1998, Article X1.310, §1, 1° CDE
introduces an exception to the sui generis database right, while transposing Article 9(a)
Database verbatim.

3.1.2.2.3 QUOTATION
Belgian copyright law contains a wide range of flexibilities for quotation.

Article XI1.189, §ler CDE, permits the quotation of lawfully published works, for the
purpose of criticism or review, in accordance with fair professional practices and to the extent
justified by the purpose.>*® Quotations shall mention the source and the name of the author,
unless it is proven impossible. This provision has entered into force in 1886 and was last
modified in 2015 (with CDE), and it closely follows Article 5(3)(d) InfoSoc. The three-step-test
applies to the uses covered by this exception.

Article X1.191/1, §1ler, 1°, and §2 CDE applies the same rule to quotations made for
purposes of teaching and scientific research,>*” while Article X1.191/2 §3 CDE (introduced in
the LBD in 1998, later modified in 2019) does it for databases, and Article XI.217, 1° CDE
(introduced in the LDA in 1994, later modified in 2015) for performances.

Last, Article XI1.217/1, 1° CDE, which was adopted in 1994 (with LDA) and later modified
in 2017, permits quotations from a service provided for the purpose of teaching and scientific

545 For related national case law, see: Constitutional Court, 6 November 2008 (Auvibel v Emerald Europe AG), n°
152/2008; Council of State, 1 December 2011 (Nokia Belgium and Sony Ericsson v Belgium and Auvibel), Ing.-
Cons., 2011/4, pp. 491-502; Court of Cassation, 4 October 2012 (Auvibel v S5.T.), J.L.M.B., 2013/12, pp. 678-680;
Liege Court of Appeal, 20 November 2008 (Auvibel v X), Auteurs & Media, 2011/4-5, pp. 510-511; Ghent Court
of Appeal, 20 January 2009 (Auvibel v X), Auteurs & Media, 2011/4-5, pp. 504-509; Brussels Court of Appeal, 3
February 2009 (X v Auvibel), Auteurs & Media, 2011/4-5, pp. 487-490; Brussels Court of Appeal, 3 February 2009
(X v Auvibel), Auteurs & Media, 2011/4-5, pp. 490-494; Brussels Court of Appeal, 3 November 2009 (Auvibel v
C.K.), ECLI:BE:CABRL:2009:ARR.20091103.4; Brussels Court of Appeal, 22 December 2009 (X v Auvibel), Auteurs
& Media, 2011/4-5, pp. 494-499; Brussels Court of Appeal, 22 December 2009 (X v Auvibel), Auteurs & Media,
2011/4-5, pp. 499-504; Antwerp Court of Appeal, 15 February 2010 (X v Auvibel), Auteurs & Media, 2011/4-5,
pp. 485-487; Brussels Court of Appeal, 22 July 2016 (Data Rayane v Auvibel), Ing.-Cons., 2016/4, pp. 896-904.
546 For related national case law, see: Brussels Court of Appeal, 14 October 2003 (Ars Antiques Auctions v Sabam),
Auteurs & Media, 2004/1, pp. 40-41; Brussels Court of Appeal, 3 May 2005 (Sofam v Viaamse Media), 3 May
2005, Auteurs & Media, 2005/5, pp. 419-424; Antwerpen Court of Appeal, 25 June 2007 (M. Mallant e.a.v
Standaard Uitgeverij), Auteurs & Media, 2007/5, pp. 461-466; Brussels Court of Appeal, 5 May 2011 (Google v
Copiepresse e.a.), Auteurs & Media, 2012, p. 202; Liege Court of Appeal, 16 May 2013 (Primento v L.B. and
Edition ETC, Inc.), Auteurs et Media, 2013/5, p. 377; President of Brussels Commercial Court, 9 February 2017
(La Libre Match v Sud Presse), Auteurs & Media, 2016/4, p. 342; President of Liege Commercial Court, 19
February 2019 (RTBF & Sudpresse v P.T.), Auteurs & Media, 2018-2019/3, pp. 369-378.

547 For related national case law, see: Constitutional Court, 13 April 2009 (SEMU e.a.), n° 69/2009; Constitutional
Court, 16 July 2009 (SEMU e.a.), n° 127/2009.

130



research, in accordance with fair professional practices and to the extent justified by the
purpose.

Last, Article 17(7) CDSM has been implemented in Article X1.228/6, §1 in 2022, in a way
to secure the making available works and other subject-matter available to the public via
online content sharing platforms as long as such use falls under an E/L to copyright and related
rights.

3.1.2.2.4 PARODY, CARICATURE, PASTICHE

Article X1.190, 10° CDE features an exception for parody. This provision has entered into
force in 1994 (LDA) and later modified in 2015. Closely resembling Article 5(3)(k) InfoSoc, this
provision permits the caricature, parody, or pastiche of a lawfully published work, in
accordance with fair practices.>* Article XI. 191 §2 CDE (LBD (1998), later modified in 2017)
applies the same exception, by analogy, to databases, and Article XI1.217, 9° CDE does it with
related rights (LDA (1994), later modified in 2015). The beneficiaries of these exceptions shall
comply with the three-step-test.

Article 17(7) CDSM has been implemented in Article X1.228/6, §1 in 2022, in a way to
secure the making available works and other subject-matter available to the public via online
content sharing platforms as long as such use falls under an E/L to copyright and related
rights.

3.1.2.2.5 USES FOR TEACHING AND RESEARCH PURPOSES
3.1.2.2.5.1 PRIVATE STUDY

Article X1.190, 13° CDE transposes Article 5(3)(n) InfoSoc verbatim. This provision has
entered into force in 2005 and was later amended in 2015. Article X1.217, 12° CDE, which also
entered into force in 2005 (LDA) and was later amended in 2015, extends this flexibility to
related rights. Both provisions are required to comply with the three-step-test.

548 For related national case law, see: Court of cassation, 5 April 2001 (Editions de I’Avenir v Groupe régional
Ecolo de Namur e.a.), auteurs & Media, 2001, pp. 400-404, note B. Michaux ; Antwerpen Court of Appeal, 11
October 2000 (Het Volk and Nys v A), Auteurs & Media, 2001, pp. 357-363, note D. Voorhoof; Brussels Court of
Appeal, 3 May 2005 (Sofam v Vlaamse Media), 3 May 2005, Auteurs & Media, 2005/5, pp. 419-424; Antwerpen
Court of Appeal, 2 May 2006 (Code v Mercis and Bruna), Auteurs & Media, 2006/3, pp. 257-260; Brussels Court
of Appeal, 14 June 2007 (Ahlberg v Moulinsart e.a.), Auteurs & Media, 2008/1, pp. 23-36, note D. Voorhoof;
Brussels Court of Appeal, 29 July 2010 (RTBF v Fondation d’utilité publigue Maurice Caréme and Masson),
Auteurs & Media, 2010, pp. 547-551; Ghent Court of Appeal, 3 January 2011 (De Bevere-Blanckaert and Lucky
Comics v Dedecker e.a.), Auterus & Media,pp. 227-232; Brussels Court of Appeal, 16 January 2012 (L.P.M. v F.),
Jurisprudence de Liége, Mons, Bruxelles (JLMB), 2013/12, pp. 688-694; President Brussels Civil Court, 17
February 2011 (Vandersteen e.a. v Vrijheidsfonds and Deckmyn), Auteurs & Media, 2011/3, pp. 340-343; Brussels
Court of Appeal, 8 April 2013 (Vrijheidsfonds and Deckmyn v Vandersteen e.a.), Auteurs & Media, 2013/5, 348-
352; President Antwerpen Civil Court, 15 January 2015 (Van Giel v Tuymans), Auteurs & Media, 2015/2, pp. 183-
193, note B. Van Besien; President Brussels Civil Court, 4 April 2019 (Studio 100 v Greenpeace), Auteurs & Media,
2018-2019/4, pp. 461-471.
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3.1.2.2.5.2 ILLUSTRATION FOR TEACHING OR SCIENTIFIC RESEARCH

Belgian copyright law features of several flexibilities facilitating the use of databases,
works, and performances for illustration of teaching or scientific research.

Entered into force in 1994 (LDA) and later amended in 2017, Article X1.191/1, §1er 3° and
4°, as well as §2 CDE transposed Article 5(3)(a) InfoSoc, by closely following the rule therein.
According to this provision, a lawfully disclosed work, with the exception of sheet music, can
be reproduced and communicated to the public, by natural persons and public authorities,
for the purpose of illustration for teaching and scientific research. Such uses shall comply with
the three-step-test, and the source and the name of the author shall be mentioned, unless it
is proven impossible.

Article X1.217/1, 3° and 4° CDE, which entered into force in 1994 (LDA) and was later
amended in 2017, extends this rule to related rights of performers. Whereas the exception
provided in Article 10(1)(d) Rental has not been transposed to CDE, the exception within
Article X1.217/1, 3° and 4° CDE corresponds to its EU counterpart.

Article X1.191/2, §1ter 1° and 2°, and §2 CDE applies the original exception, which is
explained above, to the right of reproduction and distribution of databases that have been
lawfully disclosed, while implementing Article 6(2)(b) Database. Entered into force in 1998
(LBD) and later amended in 2015, Article XI.310, §1er, 2° CDE transposed Article 9(b) InfoSoc,
by adopting the text of its EU counterpart verbatim.

Article X1.240 CDE (1988 (LBD) and later modified in 2015), entitles the authors and
publishers of lawfully published works, authors of databases, performers, producers of
phonograms, and producers of first fixations of films to remuneration for the reproduction
and communication of their works, databases, performances. The remuneration may be paid
to an authorized CMO.

3.1.2.2.5.3 DIGITAL USE FOR ILLUSTRATION FOR TEACHING

Article 5 CDSM has been transposed to the Belgian copyright law in 2022, in Article
X1.191/1, §1, 8° CDE. While this provision closely follows the standards set in its EU
counterpart, Articles X1.191/2, §2, 4° CDE extends the scope of this provision to databases
protected by copyright. Article X1.217/1, 7° CDE does the same for performances. Similarly,
Articles X1.299, §6 CDE and XI.310, §4 CDE extend this exception, respectively, to computer
programs and databases protected by sui generis rights.

3.1.2.2.5.4 TEXT AND DATA MINING

Articles 3 and 4 CDSM have been transposed to the Belgian copyright law in 2022, by
closely following their EU counterparts. Article 3 CDSM finds correspondence, mainly, in
Article X1.191/1, §1, 7° CDE. The scope of this provision has been extended to databases
protected by copyright, performances, computer programs, and to databases protected by
sui generis rights, respectively, by Article XI1.191/2, §1, 3° CDE; Article XI.217, §1, 6° CDE;
Article X1.299, §5 CDE; and Article XI1.310, 3° CDE.
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In a similar manner, Article 4 CDSM has been transposed to Article X1.190, 20° CDE. The
scope of this provision is also extended to other subject-matter, such as performances by
Article X1.217, §1, 7° CDE; to computer programs by Article XI. 299, §5 CDE; and to databases
protected by sui generis rights by Article XI.310, §3, 2° CDE.

3.1.2.2.6 USES FOR INFORMATORY PURPOSES
3.1.2.2.6.1 PRESS REVIEW AND NEWS REPORTING

CDE contain several flexibilities enabling the use of works, databases, and performances
for press review and reporting of current events.

Article X1.190, 1° CDE implements Article 5(3)(c) InfoSoc, closely following the language
of its EU counterpart.>* This provision has entered into force in 1886, it and was later
amended in 1994 and 2015. It permits the reproduction and communication to the public for
informatory purposes, of lawfully disclosed works, or works of plastic or graphic art, in order
to report current events.>*® This use shall be justified by the informatory purpose pursued,
and the source, including the name of the author, must be mentioned, unless this proves
impossible. The three-step-test shall be considered while performing the acts encompassed
by this exception.

Entered into force in 1998 and modified in 2017, Article X1.191/2, §3 CDE extends this
flexibility to databases protected by copyright. Also, Article X1.217, 2° CDE permits the
fixation, reproduction, and communication to the public of short fragments of the
performances, for information purposes and to report current events. Entered into force in
1994 (LDA) and later modified in 2015, this provision corresponds to Article 10(1)(b) Rental.

3.1.2.2.6.2 USES OF PUBLIC SPEECHES AND LECTURES

Article 5(3)(f) InfoSoc has been implemented in Article XI1.172, §1 CDE in 2015. Despite
the difference in its formulation, the exception herein meets all the essential criteria of its EU
counterpart.

This provision states that literary works, as well as lessons, lectures, speeches, sermons,
and the like, delivered in administrative, judicial, and political proceedings can be freely
reproduced and communicated to the public. However, their authors retain the exclusive
right to publish them in collections. On the contrary, official acts of authorities do not give
rise to copyright. The beneficiaries of this exception shall, as well, comply with the three-step-
test.

549 For related national case law, see: Brussels Court of Appeal, 14 October 2003 (Arts Antiques Auctions v
Sabam), Auteurs & Media, 2004/1, pp. 40-41; Brussels Court of Appeal, 3 May 2005 (Sofam v Vlaamse Media
Maatschappij), |.R.D.1., 2005, pp. 244-255; Brussels Court of Appeal, 1 February 2007 (N. v Sofam), J.L.M.B.,
2007/42, pp. 1762-1764; Antwerpen Court of Appeal, 25 June 2007 (M. Mallant e.a.v Standaard Uitgeverij),
Auteurs & Media, 2007/5, pp. 461-466; Brussels Court of Appeal, 5 May 2011 (Google v Copiepresse e.a.),
Auteurs & Media, 2012, p. 202; President of Liege Commercial Court, 19 February 2019 (RTBF & Sudpresse v
P.T.), Auteurs & Media, 2018-2019/3, pp. 369-378.

550 This provision also corresponds to the exception for freedom of panorama (see above).
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3.1.2.2.7 USES BY PUBLIC AUTHORITIES
3.1.2.2.7.1 USES IN ADMINISTRATIVE AND JUDICIAL PROCEEDINGS

CDE features exceptions to database, protected by copyright and sui generis rights, for
the purpose of public security and use in administrative and judicial proceedings,
implementing Articles 6(2)(c) and 9(c) Database. Both provisions entered into force in 1998
(in LBD) and were later modified in 2015.

Article XI1.191, 5° CDE adopts the language of Article 6(2)(c) Database verbatim, including
the requirement to comply with the three-step-test. Similarly, Article XI1.310, §1, 3° CDE
slavishly adopts Article 9(c) Database, and permit for similar purposes the extraction and re-
use of a substantial part of the content of the database.

Also, Article X1.190, §21 CDE corresponds to Article 5(3)(e) InfoSoc; while the scope of
this exception is extended to the objects of related rights by Article 217, 20° CDE.

3.1.2.2.7.2 OTHER USES BY PUBLIC AUTHORITIES

Article 5(3)(g) InfoSoc has been implemented in Article XI1.190, 17° CDE. This provision
has entered into force in 2005 (LDA) and was later modified in 2015, and it closely resembles
its EU counterpart.

It permits the reproduction of broadcasts by hospitals, prisons, youth assistance centres,
or institutions for persons with disabilities, provided that these are not-for-profit entities, and
that the reproduction is reserved for the exclusive use of persons residing therein. Article
X1.217, 16° CDE extends this flexibility to related rights over such broadcasts. The beneficiaries
of these exceptions shall abide by the three-step test.

3.1.2.2.8 SOCIALLY ORIENTED USES

Article 5(2)(e) InfoSoc has been implemented in Article XI1.190, 17° CDE and Article
X1.217, 16° CDE, in 2005; yet both provisions have been later amended in 2015.

Article X1.190, 17° CDE allows social institutions such as hospitals, prisons, youth welfare
centres, institutions assisting persons with disabilities, and other similar institutions to
reproduce works for non-commercial purposes and for the exclusive benefit of the persons
residing in these centres. Article XI.217, 16° CDE extends the same exception to broadcasts.
The Belgian exception for socially oriented uses may be considered more flexible compared
to their EU counterpart, as it does not require compliance with the three-step-test.

3.1.2.2.9 CULTURAL USES (ACCESS, PRESERVATION, REUSE)
3.1.2.2.9.1 PUBLIC LENDING

Belgian copyright law features some limitations, to copyright and to related rights, for
public lending, both of which closely resemble and correspond to Article 6 Rental.
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Article X1.192 CDE, which entered into force in 1994 and was later modified in 2015,°!
permits the lending of literary works, databases, photographic works, sheet music, audio, and
audio-visual works for educational and cultural purposes, by institutions being officially
organized as having this mission by public authorities. This provision is slightly more restrictive
than its EU correspondent, as it imposes temporal restrictions upon the lending of audio and
audiovisual works by allowing their lending only two months after their disclosure. Article
X1.218 CDE (1994 (LDA), modified in 2015) adopts this provision verbatim to extend it to
related rights of performers and producers of the first fixation of film.

Entered into force in 1994 (in LDA) and later modified in 2015, Article XI.243 CDE requires
the payment of a fair remuneration to rightholders, to be collected by authorized CMOs, for
uses that fall under the public lending exception. Both provisions require compliance with the
three-step-test.

3.1.2.2.9.2 PRESERVATION OF CULTURAL HERITAGE

CDE still devotes two specific provisions to facilitate the reproduction of lawfully disclosed
works and other subject-matter, both entered into force in 2005 (LDA) and later modified in
2015. These provisions correspond to the exception provided for CHIs within Article 5(2)(c)
Infosoc.

Article X1.190, 12° CDE enables publicly accessible libraries, museums, or archives which
do not seek any direct or indirect commercial or economic advantage, to reproduce a limited
number of copies of lawfully disclosed works, for the purpose of cultural heritage
preservation, subordinated to the three-step test. Authors may have access to such copies, in
strict compliance with the preservation of the work and in return for a fair remuneration for
the work performed by these institutions. Article X1.217, 11° CDE extends the same exception
to related rights over performances. The acts permitted under this exception shall comply
with the three-step-test.

It is worth indicating that Article 6 CDSM has been transposed to the Belgian copyright
law in 2022 within Article X1.191/2, §1 CDE, by closely following the EU rule. The same
exception has been extended to databases protected by copyright by Article X1.217, 11° CDE;
to computer programs by Article X1.299, §7 CDE; and to databases protected by sui generis
rights by Article XI1.310, §5 CDE.

3.1.2.2.9.3 SPECIFIC USES BY CULTURAL HERITAGE/EDUCATIONAL/SOCIAL
INSTITUTIONS

Article 5(2)(c) InfoSoc has been implemented in several provisions of CDE in favour of
educational establishments.

551 For related national case law, see: Ghent Court of Appeal, 19 May 2014 (Belgian Entertainment Association
Interactive e.a. v Bibnet e.a.), Auteurs & Média, 2014, liv. 16, p. 488; President of Brussels Civil Court, 3 March
2003 (R. Blanpain, VEWA and Sofam v H.0.B.), Auteurs & Media, 2003/3, p. 222.
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Introduced in 2017, Article X1.191/1, §1, 2° CDE permits the public performance of a
lawfully disclosed work in school activities and public examination, provided that the use is
not for profit. The use may take place both within and outside the educational establishment.
The source of the work and the name of the author shall be mentioned, unless it is proven
impossible.

Entered into force in 2019, Article XI1.191/1, 6° CDE permits the reproduction and
communication to the public of a lawfully disclosed works for educational purposes by pre-
school establishments.>>? Also in this case the source and the name of the author shall be
mentioned, unless it is proven impossible.

Last, Article XI.217/1, 2° CDE allows the public performance of performances in the
context of educational activities, including for school examinations, which may take place
inside or outside the educational establishments, as long as such use if conducted for non-
commercial purposes. No remuneration is due for such uses. Neither is there the need to
comply with the three-step-test.

3.1.2.2.9.4 ORPHAN WORKS

OWD has been implemented in Articles X1.192/1, X1.218/1, and X1.245/5 CDE, by closely
following the language of the Directive. These provisions entered into force in 2015, and they

are perfectly in line with the flexibilities introduced by the Directive.>>3

Indeed, Article X1.245/2, §1er adopts the definition of orphan works provided by Articles
1(2) and 2 OWD, by including phonograms (Article 1(3) OWD) within this definition as well.
Article X1.192/1 CDE identifies the beneficiaries of this exception, by adopting the regulation
within Article 1(1) OWD verbatim. It further rules that the beneficiary institutions may make
available to the public orphan works in their collections, and reproduce these works for the
purpose of digitization, making available, indexing, cataloguing, preservation, or restoration
(Article 6(1) OWD); while Article X1.218/1 CDE reproduces this provision almost verbatim to
extend it to works covered by related rights. Again, in line with the Directive, Article XI1.245/5
CDE allows beneficiaries to collect revenue from such uses for the exclusive purpose of
covering the digitization and dissemination costs, by adopting Article 6(2) OWD.

Article X1.245/3, §1ler, once again closely following the text of the Directive, introduces
the diligent search requirement regulated within Article 3 of the Directive; while Article
X1.245/7 regulates the termination of the orphan works status as well as its consequences,
including the fair remuneration of the rightholders (Article 4 OWD).

552 An action for annulment of this provision has been brought before the Constitutional Court by several Belgian
CMOs. The case is still pending. See: Moniteur belge, 6 January 2020, p. 128.
553 |bid.
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3.1.2.2.9.5 OUT-OF-COMMERCE WORKS

Article 8(2) CDSM has been transposed, mainly, into Article X1.192/2 CDE in 2022, by
adopting the language of its EU counterpart verbatim. This exception has been extended to
the objects of related rights, such as performances, phonograms and broadcasts, by Article
218/2 CDE, and to the databases protected by sui generis rights by Article 310/1 CDE.

3.1.2.2.10 FLEXIBILITIES FOR PERSONS WITH DISABILITIES

Article 5(3)(b) InfoSoc and the Marrakesh Directive have been implemented in Articles
X1.190, 18° and 19° CDE, Article XI1.16, §1er/1, Article X1.217, 17° and 18°, and Articles XI.299,
84 and XI.16, §1er/1 CDE, which all entered into force in 2018.

Article 1.16, §1/1 CDE identifies the beneficiaries and sets the scope of subject-matter, by
adopting the definitions of persons with disabilities, authorized entities, and accessible
format copy within Article 2 Marrakesh.

Article XI1.190 CDE regulates the acts permitted by this exception, by adopting the
formulation of Article 3 Marrakesh, also by requiring the beneficiaries’ compliance with the
three-step-test (Article 3(3) Marrakesh). The same provision also enables a beneficiary entity
resident in Belgium to obtain accessible copies from an authorized entity established in any
EU Member State, by adopting Article 4 of the Directive.

Whereas Article XI1.217, 17° and 18° CDE extend this exception for copyright to the related
rights, Article X1.299, §4 CDE does the same for computer programs.

3.1.2.2.11 OTHER NON-INFRINGING USES (MISCELLANEOUS)
Belgian copyright law features a multitude of other flexibilities for various stakeholders.

For instance, Article XI1.190, 3° CDE permits the free private use of a lawfully disclosed
work within a family circle.>>* Article XI. 191 §2 CDE extends this exception to databases as
well.

Entered into force in 2018, Article XI1.196 §2/1 CDE provides a flexibility for authors of
scientific articles, whose research has been at least partially financed by public funds. They
are entitled to make the manuscript freely available to the public after an embargo period of
twelve months after publication for the humanities and social sciences, and six months for
other sciences, with the mention of the source of the first publication. This right cannot be
waived, even if the author has assigned or licensed their rights.

Article X1.190, 16° CDE, which entered into force in 2015, transposes Article 5(3)(j)
InfoSoc. It allows the reproduction and communication to the public of a lawfully disclosed
work for the purpose of announcing public exhibitions or sales of artistic works, to the extent

554 For related national case law, see: Court of Cassation, 8 October 1999 (Sabam v Hanuise), Auteurs & Media,
2000/3, p. 289; Court of Cassation, 18 February 2000 (Sabam v La Douce Quiétude), Auteurs & Media, 2000/3,
p. 290; Court of Cassation, 21 November 2003 (Sabam v Farris Antonio), Auteurs & Media, 2004/1, p. 35; Court
of Cassation, 26 January 2006 (Sabam v British Car Center), Auteurs & Media, 2006/2, p. 180.
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necessary to promote the event and with no commercial purposes. Article X1.217, 15° CDE
extends this exception related rights over performances.

3.1.2.2.12 THREE-STEP TEST

Three-step-test has been implemented in the Belgian copyright law in 2022, within
Articles X1.192/3 and X1.218/3 CDE. Whereas the former adopts the three-step-test for works
and databases protected by copyright, the latter does the same for the objects of related
rights, by closely following the wording of Article 5(5) InfoSoc.

3.1.2.2.13 PUBLIC DOMAIN

3.1.2.2.13.1 WORKS OR SUBJECT MATTER EXCLUDED FROM COPYRIGHT
PROTECTION

There is no dedicated provision for drawing the boundaries of the public domain.
However, Article XI.172 CDE allocates the speeches made in deliberative assemblies, in public
hearings of jurisdictions or in political meetings, all of which lack written form, as well as the
official acts of the public authorities to the public domain. Additionally, Article XI.295 CDE has
transposed Article 1(2) Software, by excluding the ideas and principles underlying the
elements of a computer program from the scope of copyright protection.

3.1.2.2.13.2 PAYING PUBLIC DOMAIN SCHEMES
None reported.
3.1.2.2.14 SPECIAL LICENSING SCHEMES (COMPULSORY, STATUTORY, ECLS)

Apart from the fair remuneration schemes mentioned above, Article 8(1) CDSM finds
correspondence in Article X1.245/7/2 CDE. Entered into force in 2022, this provision closely
follows its EU counterpart, by meeting all the standards set therein.

3.1.2.2.15 EXTERNAL COPYRIGHT FLEXIBILITIES
3.1.2.2.15.1 FUNDAMENTAL (USERS’) RIGHTS

The interplay between copyright and fundamental rights and the resorting to
fundamental rights as a balancing tool in Belgian case law evidences an evolution that is still
ongoing and not linear.

In the early 2000s, the Belgian Court of Cassation seemed to consider that copyright does
not impose disproportionate restrictions to freedom of expression®>°. In a decision of 25
September 2003, the Court stated that: “(...) the right guaranteed by articles 10, Article 1
ECHR and Article 19 ICCPR does not preclude [the possibility for the legislature to] to protect
[the author’s own intellectual creation]. (...) The interpretation given by the appeal judges to

555 See: Alain Strowel and Frangois Tulkens, ‘Equilibrer La Liberté d’expression et Le Droit d’auteur — A Propos
Des Libertés de Créer et d’'user Des (Euvres’ in Alain Strowel and Francgois Tulkens (eds), Droit d’auteur et liberté
d’expression — Regards francophones, d’Europe et d’ailleurs (Larcier 2006) 30.
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the law of 30 June 1994 does not restrict the right to freedom of expression, as guaranteed
by the aforementioned conventions {...).”>>®

357 rather

The case deferred to the Court concerned the freedom to use protected works
than the freedom to create new works on the basis of existing ones, which justified the
application of a more stringent proportionality test. In fact, a few years earlier the Court
showed more openness when it admitted the existence of a parody exception under the first
Copyright Act of 1886, which did not contain a provision specifically devoted to it.>>® The
importance of the decision, however, should not be overstated, since at the time that decision
was issued, the Copyright Act of 1886 had already been replaced by the new Copyright Act of
1994, which explicitly included a parody exception. Since then, no further guidance has been
offered by the Court of Cassation. However, a closer look at the case law of other courts offers

interesting hints, as evidenced by detailed studies on the matter.>>®

In general, courts showed a restrictive approach to the interpretation of exceptions,
leaving very little room for transformative uses, parody included. And when parties resorted
to freedom of expression to support their claims, the argument was rejected by maintaining
that its protection was already addressed by the legislator in the parody exception. A
paradigmatic example of this reasoning comes from a decision issued by the Antwerpen Court
of Appeal,>®® which ruled that ‘the right guaranteed in Article 10 ECHR does not stand against
the protection of [authors’ rights]. Incidentally, the Copyright Act already provides for a
number of exceptions in favour of freedom of expression and the parody, but this exception
is not applicable here.’

The Deckmyn decision,%?

in itself originated from a Belgian referral, did not change much.
In fact, the only two parody cases that have been published since then show a strict

understanding of what ought to be a legitimate parody.

While the first case did not even mention the CJEU precedent and opted for a traditional
restrictive interpretation of the exception,®®? the second decision recalled Deckmyn, and
cited the fair use doctrine,>®® but rather to argue that the parodic act failed to strike it. The
court ruled, in fact: “(...) The fair balance between the right to freedom of expression and the

556 Cass., 25 septembre 2003, Pas., |, 2003, p. 1471, n° 455, Arr. Cass., 2003, p. 1733, n° 454, concl. av. gén. G.
BRESSELEERS, A&M, 2004, p. 29, I.R.D.I., 2003, p. 214, R.A.B.G., 2004, p. 205, note F. BRISON, R.D.C., 2004, p.
55, concl., R.W., 2003-2004, p. 1179, concl.

557 The case was concerned with a tax law database that included (namely) copyrighted summaries of court
decisions borrowed from law journals without authorization.

558 Cass., 5 avril 2001, Pas., 2001, p. 612, n° 203, concl. av. gén. DE RIEMAECKER, A&M, 2001, p. 400, note B.
MICHAUX, I.R.D.I., 2001, p. 323, J.L.M.B., 2001, p. 1420.

539 See: Julien Cabay and Maxime Lambrecht, ‘Remix Prohibited: How Rigid EU Copyright Laws Inhibit Creativity’
(2015) 10 Journal of Intellectual Property Law and Practice 359, 359-377.

560 Antwerpen Court of Appeal, 2 May 2006 (Code v Mercis), Auteurs & Media, 2006/3, p. 257.

561 CJEU, 3 September 2014, Johan Deckmyn and Vrijheidsfonds VZW v Helena Vandersteen and Others, C-
201/13, ECLI:EU:C:2014:2132.

562 president Antwerpen Civil Court, 15 January 2015 (Van Giel v Tuymans), Auteurs & Media, 2015/2, p. 183,
note B. Van Besien.

563 president Brussels Civil Court, 4 April 2019 (Studio 100 v Greenpeace), Auteurs & Media, 2018-2019/4, p. 461.
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interest of a commercial enterprise to maintain a caring, child-friendly image was not
sufficiently taken into account (...).”

More generally, Belgian courts have been reluctant so far to resort to fundamental rights
to allow uses not covered by exceptions or to interpret E/L more flexibly. Similarly, the
national case law does not feature cases where fundamental rights have been used to define
the scope of exclusive rights, as the CJEU did, e.g., in GS Media and Pelham.

The only case that seems to adopt, albeit only indirectly, this approach comes from the
Court of Appeal of Mons (2014), where Madonna was accused of plagiarism by a Belgian
musician for her song “Frozen”.>®* The court rejected the claim and incidentally mentioned
that: “(...) When there is a true creation, the freedom to create of the second author limits

the sometimes-exaggerated claims of the first creator.”>%>

Interestingly, fundamental rights and conflicting public interests have come into play to
determine the subject matter of copyright. In 2014, the Ghent Court of Appeal®®® issued a
much-debated decision in which it refused to grant copyright protection to the shape of a
handbag, arguing that this would unduly limit the freedom of expression of other creators.
More specifically, the court stated that “to grant copyright protection to a fashion trend (or
its beginnings) would be to unnecessarily restrict the freedom of expression of other authors
as provided for in Article 10 of the ECHR (...).”>%” The Court of Cassation upheld the decision.>®®

The originality criterion has been read through the same lenses.>® In the words of the
Antwerpen Commercial Court, in assessing the requirement, “(...) it will therefore be
necessary to examine how, when granting or rejecting protection, the author's interests in

564 Mons Court of Appeal, 3 February 2014 (Warner/Chappel Music Publishing v S.L and S.A.), Revue de droit
commercial belge, 2014/5, p. 513.

565 |bid.

566 Ghent Court of Appeal, 20 October 2014 (Jean Cassegran v CALEM), Revue de droit intellectuel — L'ingénieur-
Conseil, 2014/4, p. 739, note P. Péters and C. de Callatay.

567 |bid.

568 Court of Cassation, 17 February 2017 (Jean Cassegrain v CALEM), Intellectuele Rechten/Droits intellectuels,
2017, p. 135, note F. Gotzen.

569 See: Julien Cabay, ‘Proving Copyright Protection and Infringement: Lessons from the CJEU’ in Eleonora Rosati
(ed), Handbook on EU Copyright Law (Routledge 2021). Also see: Antwerpen Commercial Court, 4 July 2019
(Serax v Kwantum), A/18/7799, available on IE-Forum.

See: --, ‘IEFbe 2911’ <https://www.ie-forum.be/artikelen/geen-auteursrechtelijke-inbreuk-lamp-kwantum>
accessed 2 July 2022.

Antwerpen Commercial Court, 6 June 2018 (Studio 100 v Heidi.com), A/17/6354, available on IE-Forum.

See: --, ‘IEFbe 2601’ <https://www.ie-forum.be/artikelen/logo-heidi-com-schendt-auteursrechten-studio100-
beeltenis-van-heidi> accessed 2 July 2022.

Antwerpen Commercial Court, 2 November 2017 (Jean Cassegrain v Kamize and PH Fashion), A/16/8494,
available on |IE-Forum. See: --, ‘IEFbe 2404’  <https://www.ie-forum.be/artikelen/auteursrechtelijke-
bescherming-van-pliage-tas-slechts-de-techniek-van-plooibare-tas-is-bekend-uit-ee> accessed 2 July 2022.
Ghent Commercial Court, 22 October 2020, A/19/01407 (X v OVS Home), available on IE-Forum. See: --, ‘IEFbe
3138’ <https://www.ie-forum.be/artikelen/schadevergoeding-wegens-foutief-beslag-en-roekeloos-geding>
accessed 2 July 2022.
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protection are weighed against the general interest of third parties in the free disposal of the
work or its elements.”

3.1.2.2.15.2 CONSUMER PROTECTION
None reported.
3.1.2.2.15.3 COPYRIGHT CONTRACT LAW

A number of provisions reinforce E/Ls in contractual settings, by declaring a number of
exceptions mandatory. See, for instance, Article X1.193 CDE, which rules that: “The provisions
of articles X1.189, X1.190, XI.191, X1.191/1, X1.191/2, XI.192, §8§1 and 3, and XI.192/1 are
mandatory.” A similar provision (Article X1.219 CDE) extends the principle to exceptions to
related rights.

These provisions prevent end-users from agreeing to contractual clauses which would
either limit the scope of exceptions or would subject their enjoyment to a contractual fee,>”°
by declaring such clauses null and void.>”* A carve-out from this rule is marked by Article
XI1.23bis CDE which, in line with an approach adopted also by other Member States, allows
the contractual derogation from Article X1.193 CDE “in case of works which are made
available to the public on demand (...) in such a way that users may have access to them from
a place and at a time individually chosen by them.”

While in its original version Article X1.193 covered also online uses, in a later amendment
the latter were excluded from its scope, sparking heated controversies in the Belgian
copyright debate.>”> With the entry into force CDE, this limitation has again been deleted
without explanation.>”3

3.1.2.2.15.4 OTHER INSTRUMENTS

The general civil law theory of abuse of rights has been applied in the context of
copyright.>”* Particularly in relation to moral rights, the theory of abuse of rights has proven
a true mean for balancing copyright holder’s interests with others’ interests.>”>

570 See: Marie-Christine Janssens, ‘Art. X1.193 WER/CDE’ in Fabienne Brison and Hendrik Vanhees (eds), Het
belgisch auteursrecht. Artikelsgewijze commentaar — Le droit d’auteur belge. Commentaire article par article
(4th edn, Larcier 2018) 300.

S71 |bid, p. 299.

572 See: Séverine Dusollier, Droit d’auteur et Protection Des (Euvres Dans I'univers Numérique (Larcier 2007) 504—
507..

573 See: Janssens (n 588) 300-301; Séverine Dusollier and Maxime Lambrecht, ‘Les Exceptions Ont 20 Ans: Age
de Raisonb Ou de Refondation’ in Julien Cabay and others (eds), 20 ans de nouveau droit d’auteur — 20 jaar
nieuw auteursrecht (Anthémis 2015) 201.

574 See in general: Vanbrabant and Strowel, ‘La mise en balance du droit d’auteur : rapport belge’, in The Belgian
reports at the Congress of Washington of the International Academy of Comparative Law / Rapports belges au
Congres de I’Académie Internationale de Droit Comparé a Washington / De Belgische rapporten voor het Congres
van de “Académie internationale de Droit Comparé” te Washington (Bruxelles, Bruylant 2011), 602-606.

575 |n particular for limiting the said right when confronted with the right of the proprietor, see for an example
Brussels Court of Appeal, 21 March 2003 (Brodski v Swift), Auteurs & Media, 2003/5, 366, note B. Vincotte.
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Competition law has been used also to limit abuses of dominant position by CMOs,
accused of imposing unfair or discriminatory prices, particularly when collecting
remunerations due for the exercise of E/Ls.>’®

3.1.2.3 BULGARIA

The Bulgarian Copyright and Neighbouring Rights Law (hereinafter “Bulgarian CA” or
“BCA”) of 1993, as last amended in 2018,>’” is mostly harmonized with the EU standards of
E/Ls, given the vast majority of the flexibilities have been introduced to Bulgarian copyright
law. Exceptions missing are those for incidental inclusion, parody (to which the exception for
guotation has been extended by case law), and socially oriented uses. To date, the
transposition of the CDSM Directive has not been finalized yet. Therefore, the Bulgarian CA
misses copyright exceptions for TDM, digital and cross-border teaching activities, and an ECL
scheme/exception for out-of-commerce works.

While several provisions present more rigidity compared to the standards set by EU
Directives (e.g. the exception for private copy, the so-called “freedom of panorama”
exception), others offer a higher degree of flexibility (e.g. exception for public speeches and
lectures, exception for public lending), or fall short of satisfying the requirements set by the
EU law, for they preceded the entry into force of corresponding EU provisions and were not
aligned to them thereafter (e.g., access to and normal use of computer programs).

Yet, it is worth noting that not only the E/Ls, but also certain special licensing schemes, as
well as the fundamental human rights discourse and media law play a role in promoting end
users’ access to cultural content in Bulgaria.

3.1.2.3.1 TEMPORARY, DE MINIMIS AND LAWFUL USES
3.1.2.3.1.1 TEMPORARY REPRODUCTION

The exception provided for temporary acts of reproduction under Article 5(1) InfoSoc has
been implemented verbatim by Article 24(1)(1) of the Bulgarian CA. In line with its EU

576 See in general: Vanbrabant and Strowel, ‘La mise en balance du droit d’auteur : rapport belge’, in The Belgian
reports at the Congress of Washington of the International Academy of Comparative Law / Rapports belges au
Congrés de I’Académie Internationale de Droit Comparé @ Washington / De Belgische rapporten voor het Congres
van de “Académie internationale de Droit Comparé” te Washington (Bruxelles, Bruylant 2011), 599-601.
Antwerpen Commercial Court, 28 February 2019 (Sabam v Weareone.world and Candance), Competitio, 2019/3,
p. 278 has referred some questions to the CJEU, which answered recently in C.J.E.U., Belgische Vereniging van
Auteurs, Componisten en Uitgevers CVBA (SABAM) v Weareone.World BVBA, Wecandance NV, C-372/19,
ECLI:EU:C:2020:959. The Brussels Court of Appeal, 10 April 2019 (Sabam v P.S.E.), Competitio, 2019/3, p. 284
has been seeking advice from the European Commission on those practices, pursuant to article 15 of the Council
Regulation (EC) No 1/2003 of 16 December 2002 on the implementation of the rules on competition laid down
in Articles 81 and 82 of the Treaty, J.O. of 4 January 2003, L 1/1.

577 3aKkoH 3a AsTopckoTo Mpaso U CpoaHute My Mpasa, B cuna ot 01.08.1993 r. n3am. [1B. 6p.98 ot 13 [lekemspu
2019r (Copyright and Neighbouring Rights Act of 01.08.1993, as last amended by SG No. 94.2018, effective 13
December 2019).
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counterpart, this provision requires compliance with the three-step-test, given Article 23 BCA
subordinates all the E&Ls therein to this test.

While this provision was first introduced in 2003 and later amended in 2006, it has been
extended to all neighbouring rights with the amendment of the Bulgarian CA in 2006. Thus,
this exception applies, by analogy, to performances, phonograms, fixations of films, and
broadcasts, respectively, by Articles 84, 90, 90v, and 93 BCA.

3.1.2.3.1.2 EPHEMERAL RECORDING

Article 5(2)(d) InfoSoc has been implemented almost verbatim in Article 24(1)(12) of the
BCA. This provision entered into force in 2003.578

According to Article 24(1)(12) BCA, radio and television organizations, which have been
authorized by the author to use a work, are permitted to temporarily record it by their own
technical devices and to extent necessary to pursue their activities, within the scope of the
authorization. Beneficiaries are also allowed to preserve the recordings of important
documentary value. No remuneration is due to rightholders, while compliance with the three-
step-test is essential due to Article 23 BCA.>"°

The scope of this provision has been extended to all neighbouring rights with the
amendment of the Bulgarian CA in 2006. Thus, this exception applies, by analogy, to
performances, phonograms, fixations of films, and broadcasts, respectively, by Articles 84,
90, 90v, and 93 BCA. That said, the BCA corresponds to the regulation encompassed within
Article 10(1)(c) Rental.

3.1.2.3.1.3 INCIDENTAL INCLUSION

There is no evidence to suggest that Article 5(3)(i) InfoSoc has been transposed to
Bulgarian copyright law, nor the Bulgarian CA provides any other flexibility on the matter.

578 For related case law, see: Decision n. 473 of 11.03.2015, case n. 4476/2014 of the Sofia Appellate Court;
Decision n. 1150 of 22.07.2014, case n. 2603/2013 of the Sofia District Court.

579 For the three-step-test, please see 3.1.2.3.1.12. below.
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3.1.2.3.1.4 ACTS NECESSARY TO ACCESS AND NORMAL USE BY LAWFUL USER

The Bulgarian CA includes three provisions enabling lawful users of a work to perform acts
necessary to access and use, respectively, software, database, or works protected by TPMs.

Article 70 BCA, which dates back to 1993, provides specific flexibilities for the lawful user
of a software program, while adopting Article 5(1) Software, by closely following its EU
counterpart. According to this provision, while honouring the terms and conditions of any
contractual arrangement, lawful users are permitted to carry out several actions that are
necessary for the use of the program or to correct the systemic errors, such as displaying the
program on screen; operating or transmitting it; storing it in the computer’s memory;
translating or adapting it. Article 71(1) BCA adopts verbatim Article 5(2) Software, while
Article 71(2) BCA does the same for Article 5(3) Software.

Entered into force in 2000, Article 71(3) BCA implements Article 6 Software. However,
Article 71(3) BCA does not include acts of reproduction but only translations, thus, offering
quite a restrictive transposition of the EU provision.

Entered into force in 2003, Article 93e of the Bulgarian CA implements the exceptions
introduced by Articles 6(1) and 8 Database, using an almost identical language. Article 93e(1)
BCA permits the lawful user of a database or of a copy thereof to translate, adapt, arrange,
and alter the database in question, in order to use it and access its content. According to
Article 93e(3) BCA restricts the use of databases made available to the public, by introducing
the three-step-test, mainly to balance the public and private interests, while Article 93e(4)
BCA provides that uses of a database permitted under this provision shall not conflict with
copyright and related rights over the works and other subject-matters contained therein. The
exception is mandatory and cannot be overridden by contract.

Along the same lines, the exception provided for the private copying of databases
introduced by Article 8(1) Database has been implemented within Article 93e(2) BCA. This
provision entered into force in 2003. According to Article 93e(2) BCA, the lawful user of a
database which has been made available to the public may extract or re-use the content of a
database for any purpose.

Entered into force in 2006, Article 25a(2) BCA transposes almost verbatim Article 6(4)
InfoSoc into national law, and permits lawful users of a work, which is protected by TPMs, to
request rightholders access to the work, to the extent justified by the purpose of use. Just like
its EU counterpart, this exception does not apply to cases in which works, or other protected
subject-matter have become available by contractual means to the public at large and can be
accessed at a place and at a time individually chosen by users.

3.1.2.3.1.5 FREEDOM OF PANORAMA

The so-called “freedom of panorama” exception introduced by Article 5(3)(h) InfoSoc has
been implemented in Article 24(1)(7) BCA, which entered into force in 2003.
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According to Article 24(1)(7) BCA, it is permitted to use works permanently exhibited in
the public spaces. Nevertheless, the same provision restricts the scope of permitted acts by

excluding, for instance “mechanical” copying, including broadcasting and transmitting by any
means, or the use of works for purposes other than for informatory and other non-

commercial ones.

The exception provided for freedom of panorama within the Bulgarian CA is restrictive
compared to that of the InfoSoc Directive, due to the limitation of subject-matter, means of
reproduction, as well as of its purpose. Given the regulation within Article 23 BCA, this
provision requires compliance with the three-step-test.

In this context, the Yambol District Court has ruled in case 181/2013 on 18 May 2013 that
this exception does not apply to the reproduction of the statute of Goddess Diana, which was
then under copyright protection, on leaflets for an election campaign. The Court has
embraced an overbroad interpretation of the subjective criteria and ruled that the income
generated by the copy shop for producing the leaflets was of commercial nature, hence the
reproduction could not be covered by the exception.

3.1.2.3.2 PRIVATE COPY AND REPROGRAPHY
3.1.2.3.2.1 REPROGRAPHY

Article 5(2)(a) InfoSoc has been implemented in Article 25(1)(1) BCA. This provision has
been first introduced in 2003 and later amended in 2006, and it follows verbatim the text of
the corresponding EU exception, while Article 26(1) BCA entitles the authors and publishers
to remuneration, which is regulated as a right that cannot be contractually overridden. Once
again, this exception has been subordinated to the three-step-test, given the regulation
within Article 23 BCA.

Although this provision provides for an exception only to copyright, it has been extended
to all neighbouring rights with the amendment of the Bulgarian CA in 2006. Thus, this
exception applies, by analogy, to performances, phonograms, fixations of films, and
broadcasts, respectively, by Articles 84, 90, 90v, and 93 BCA.

3.1.2.3.2.2 PRIVATE COPY

The BCA features a multitude of provision aimed at facilitating the private copy of
databases and works.

Whereas Article 6(2)(a) Database does not find correspondence in the BCA, Article 9(a)
Database has been implemented verbatim in Article 93s(1) BCA.

The exception provided for private copying of works introduced by Article 5(2)(b) InfoSoc
has been implemented in Article 25(1)(2) BCA. The provision was first introduced in 2003 yet
amended in 2006, and it offers a slightly more restrictive regulation compared to that of the
InfoSoc Directive, for it imposes additional restrictions to the works covered.
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According to Article 25(1)(2) BCA, natural persons are allowed to reproduce works by any
medium, as long as the reproduction is carried out for non-commercial purposes. Article 25(2)
BCA excludes from the scope of this exception computer programs and architectural works.
The provision requires that a fair remuneration is provided to rightholders.

The scope of this exception has been extended to all neighbouring rights with the
amendment of the Bulgarian CA in 2006. Thus, this exception applies, by analogy, to
performances, phonograms, fixations of films, and broadcasts, respectively, by Articles 84,
90, 90v, and 93 BCA. That said, these provisions correspond to Article 10(1)(a) Rental. Also,
Article 26(1) BCA entitles authors, performers, producers of sound recordings, or of the initial
recording of films or other audio-visual works to remuneration for the private copying of their
works. This right cannot be contractually overridden.

Considering the regulation within Article 23 BCA, these provisions are subjected to the
three-step-test.

3.1.2.3.3 QUOTATION

The exception for quotation introduced by Article 5(3)(d) InfoSoc has been implemented
in Article 24(1)(2) BCA.>® This provision entered into force in 2003, and closely resembles its
EU counterpart, while the transposition of Article 17(7) CDSM is still in progress.

Article 24(1)(2) BCA allows quoting parts of a published work for purposes of criticism or
review. Whereas it is not required to pay any remuneration to rightholders, it is compulsory
to cite the source and attribute the quote to its author, unless this is proven impossible. In
any case, quotation shall be exercised according to fair practices and be limited to the extent
necessary to achieve the aim of critique or review. This exception is subordinated to the three-
step-test by Article 23 BCA, while its scope is extended to fixations of films, and broadcasts,
respectively, by Articles 90v and 93 BCA.

The lack of attribution to the author of a quote excerpt has caused the non-application of
the quotation exception in the case law of the Sofia Appellate Court (case no.78/2017 of 1
August 2017) and of the Supreme Court of Cassation (case n0.523/2018 of 17 July 2019).

3.1.2.3.4 PARODY, CARICATURE, PASTICHE

The exception provided for caricature, parody, and pastiche introduced by Article 5(3)(k)
InfoSoc has not been transposed into the national law. Nevertheless, an exception to
copyright for parodic uses has been established by case law in 2017, when the Supreme Court
of Cassation has extended the scope of the subjective criteria of quotation exception also to
uses for the purposes of parody (case no. 1771/2016 of 2 August 2017).

As to the “online parody” exception within Article 17(7) CDSM, it shall be noted that the
transposition of CDSM is still in progress.

580 For related case law, see: Decision n. 112 of 02.08.2017, case n. 1771/2016 of the Supreme Court of Cassation.
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3.1.2.3.5 USES FOR TEACHING AND RESEARCH PURPOSES
3.1.2.3.5.1 PRIVATE STUDY

The exception provided for the purposes of private study introduced by Article 5(3)(n)
InfoSoc has been implemented in Article 24(1)(11) BCA. This provision entered into force in
2003, and closely resembles the corresponding EU rule, yet provides for a more flexible
exception given the absence of geolocational criteria.

Article 24(1)(11) BCA permits natural persons to access works held in the permanent
collections of CHls, only if such actions are carried out for scientific and non-commercial
purposes. No remuneration is due to rightholders, yet Article 23 BCA subordinated this
exception to the three-step-test. It is also worth noting this exception applies, by analogy, to
fixations of films, and broadcasts, respectively, by Articles 90v and 93 BCA.

3.1.2.3.5.2 ILLUSTRATION FOR TEACHING OR SCIENTIFIC RESEARCH

There is no concrete evidence to suggest that Article 6(2)(b) Database has been
transposed to BCA, while Article 9(b) Database is implemented in Article 93s(2) BCA
verbatim. No remuneration is due to rightholders, but the provision requires the indication
of the source, unless it is proven impossible.

The Bulgarian CA contains another exception within Article 24(1)(3) BCA, which is
intended to enable the use of excerpts from works for teaching and scientific purposes. This
provision entered into force in 2003, and it corresponds to the exception provided by Article
5(3)(a) InfoSoc, however, to a limited extent, while still complying with the three-step-test
requirement (Article 23 BCA). Article 24(1)(3) BCA permits the use of parts of works or several
works in a collection for analysis, commentary, or other types of scientific research. No
remuneration is due to rightholders, but it is compulsory to attribute to the author and source
of the works in use, unless impossible. In this sense, the Bulgarian exception is narrower in
scope than its EU counterpart enshrined in Article 5(3)(a) InfoSoc, for it limits both the
subject-matter and the purpose of the use. It is worth noting that, partially corresponding to
Article 10(1)(d) Rental, this exception applies, by analogy, to phonograms, fixations of films,
and broadcasts, respectively, by Articles 90, 90v, and 93 BCA.

The Sofia Appellate Court has ruled in case no. 741/2013 (9 May 2013) that the
conditions imposed by this provision are cumulative; therefore, uses for educational purposes
do not necessary trigger the application of Article 24(1)(3) BCA, unless the work has been
used for analysis, commentary, or any other form of scientific research. On its side, the
Supreme Court of Cassation has clarified in case no. 828/2009 (27 January 2010) that the
amount of works that may be used under this exception shall be decided on a case-by-case
basis. In this specific context, the inclusion of three children songs’ lyrics and sheet musicin a
collection intended for music education has been acknowledged as “a small number of works”
and thus within the scope of the provision by the Sofia Appellate Court in case no. 3303/2012
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(19 April 2013). It is worth noting that the Court has not sought for the “uses for analysis,
commentary, or other scientific research” criteria in this case.

3.1.2.3.5.3DIGITAL USE FOR ILLUSTRATION FOR TEACHING

The Bulgarian CA does not contain any provision specifically addressing digital uses of
protected works for teaching purposes. Article 5 CDSM is yet to be implemented.

3.1.2.3.5.4 TEXT AND DATA MINING

The Bulgarian CA does not contain any provision specifically addressing TDM activities,
given that Articles 3 and 4 CDSM, regulating the matter, are yet to be implemented.

3.1.2.3.6 USES FOR INFORMATORY PURPOSES
3.1.2.3.6.1 PRESS REVIEW AND NEWS REPORTING

Article 5(3)(c) InfoSoc has been implemented by Article 24(1)(5) and (6) BCA. Entered
into force in 2003, the exception provided by the Bulgarian CA is more rigid compared to the
corresponding EU rule, for it is more restrictive in its definition of beneficiaries, scope of the
subject-matter, as well as permitted acts. The three-step-test also applies to this exception as
well (Article 23 BCA).

Article 24(1)(5) BCA allows the reproduction by mass media of articles on current
economic, political, and religious topics that have already been made available to the public,
unless the use of such works has not been explicitly prohibited. Additionally, Article 24(1)(6)
BCA enables the free reproduction of works related to a current event by photographic,
cinematographic, or analogous means, as well as by sound recording or video recording of
works.>8 Under both provisions, reproductions are admitted only to the extent justified by
the purpose, and by mentioning the source. This criterion has been further consolidated by

case law.>®2

Also corresponding to Article 10(1)(b) Rental, the scope of this exception has been
extended to it has been extended to all neighbouring rights with the amendment of the
Bulgarian CA in 2006. Thus, this exception applies, by analogy, to performances, phonograms,
fixations of films, and broadcasts, respectively, by Articles 84, 90, 90v, and 93 BCA.

Bulgarian courts have interpreted the exception restrictively. Beneficiaries have been
limited to mass media entities, while the scope of the provision has been narrowed down via
case law. For example, the Sofia Appellate Court in case n0.3149/2015 ruled that in order to

581 For related case law, see: Decision n., case n. 8144/2013785 of 27.05.2014, Sofia City Court; Decision n. 478
of 11.03.2015, case n. 3824/2014Sofia Appeal Court; Decision n. 1307 of 31.07.2014, case n. 8142/2013, Sofia
City Court; Decision n. 785, 27.05.2014, case n. 8144/2013, Sofia City Court; Decision n. 2376, 1.11.2017, case n.
3290/2017, Sofia Appeal Court; Decision n. 2625, 1.11.2019, case n. 3480/2019, Sofia Appeal Court.

582 See: Sofia City Court, case n. 8144/2013 of 27 May 2014; Sofia City Court, case n. 8142/2013 of 31 July 2014;
Sofia Appeal Court, case n. 3824/2014 of 11 March 2015.
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benefit from the exception, “articles” reproducing excerpts shall be strictly “journalistic”,
rather than being “creative”.

3.1.2.3.6.2 USES OF PUBLIC SPEECHES AND LECTURES

Article 24(1)(4) BCA, which is in force since 2003, introduces an exception for the use of
public speeches and lectures for informatory purposes. It implements Article 5(3)(f) InfoSoc,
but it features a broader and more user-friendly flexibility, for it offers the possibility to use
not only parts but also the entirety of speeches, reports, preaches and the like, presented in
public meetings or judicial proceedings and embedded in works published by mass media.
Besides, this provision, in line with its EU counterpart, has been subordinated to the three-
step-test (Article 23 BCA).

3.1.2.3.7 USES BY PUBLIC AUTHORITIES
3.1.2.3.7.1 USES IN ADMINISTRATIVE AND JUDICIAL PROCEEDINGS

Entered into force in 2003, Article 93s(3) BCA permits to extract or re-use the parts of
content available in databases for the same purposes, by implementing Article 9(c) Database
verbatim. However, there is no concrete evidence to suggest that Article 6(2)(c) Database
has been transposed to BCA.

Also, the exception provided for the use of works for national security and official
proceedings by Article 5(3)(e) InfoSoc has been implemented almost verbatim in Article
24(1)(13) BCA and entered into force in 2003. Article 24(1)(13) BCA allows the free use of
works for the purposes of national security, as well as in judicial, administrative, and
parliamentary proceedings. The three-step-test enshrined in Article 23 BCA applies herein as
well. It shall be noted that the scope of this exception has been extended to phonograms,
fixations of films, and broadcasts, respectively, by Articles 90, 90v, and 93 BCA.

3.1.2.3.7.2 OTHER USES BY PUBLIC AUTHORITIES

The exception provided within Article 5(3)(g) InfoSoc has been implemented almost
verbatim in Article 24(1)(14) BCA, which entered into force in 2003. Article 24(1)(14) BCA
allows the free use of works during religious ceremonies or at the official ceremonies, as long
as such events are organized by public authorities and if such uses comply with the three-
step-test (Article 23 BCA). Also, the scope of this provision has been extended to all
neighbouring rights with the amendment of the Bulgarian CA in 2006. Thus, this exception
applies, by analogy, to performances, phonograms, fixations of films, and broadcasts,
respectively, by Articles 84, 90, 90v, and 93 BCA.

In line with the principle of strict interpretation of exceptions, the Varna District Court
has ruled in case no. 578/2008 (15 March 2010) that wedding rituals cannot be considered as
official ceremonies organized by public authorities in the sense of Article 24(1)(14) of the
Bulgarian CA.
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3.1.2.3.8 SOCIALLY ORIENTED USES

The exception provided for socially oriented uses within Article 5(2)(e) InfoSoc has not
been transposed into Bulgarian copyright law.

3.1.2.3.9 CULTURAL USES (ACCESS, PRESERVATION, REUSE)
3.1.2.3.9.1 PUBLIC LENDING

The Bulgarian legislator has amended Article 22a BCA, in order to bring the existing legal
regulation in line with Article 6(1) Rental. Whereas the Bulgarian public lending regulation,
which comprise a compulsory licensing scheme rather than an exception, resembles that of
its EU counterpart, but also presents more flexible traits, for it does not impose any
geolocational restrictions to the performance of permitted acts.

Indeed, Article 22a(2) BCA permits the lending of works or copies of the support on which
such works are fixated. In order to strike a balance between public and private interests,
Article 22a(5) BCA requires rightholders to be remunerated. Remunerations should be
collected by CMOs, and the amount and method of collection shall be determined through
agreements between the latter and the subjects liable for the remuneration. Yet, Article
22a(4) BCA exempts the State, municipal cultural organizations, libraries, including those of
schools, universities and community centres from the payment of remuneration.

3.1.2.3.9.2 PRESERVATION OF CULTURAL HERITAGE

Entered into force in 2003 and amended in 2006, Article 24(1)(9) BCA provides an
exception for the preservation of cultural heritage, as regulated by Article 5(2)(c) InfoSoc.
According to this provision, publicly accessible libraries, educational and other learning
establishments, museums, and archives are permitted for educational or preservation
purposes only. The subject matter of the provision is narrowly articulated, for it excludes
unpublished works or works protected by neighbouring rights. This exception has also been
subordinated to the three-step-test (Article 23 BCA).

It must be noted, however, that Article 6 CDSM has not been implemented yet.

3.1.2.3.9.3 SPECIFIC USES BY CULTURAL HERITAGE/EDUCATIONAL/SOCIAL
INSTITUTIONS

Article 24(1)(8) BCA permits the public presentation and public performance of published
works in educational and other learning establishments. To fall under this exception, such
acts shall be carried out for non-commercial purposes and no income shall be generated by
the participants of the presentation and performance. This exception applies, by analogy, to
performances and broadcasts, respectively, by Articles 84 and 93 BCA.

As evidence of the strict interpretation of the exception by Bulgarian courts, the Sofia
District Court has ruled in case no. 2706/2013 of 25 March 2015 that the provision does not
apply to the public performance of the translated text of a play by a university’s acting club,
given that defendants could not prove that the translation constituted a published work.
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It is important to note that Article 24(1)(8) BCA flanks but not overlaps with other
exceptions provided for the uses of works by educational establishments and CHls. This
provision mostly addresses amateur plays and concerts in traditional community centres in
Bulgaria, which do not constitute formal educational establishments, but still play an
important cultural role in Bulgaria since their establishment during the Ottoman Empire. In
this sense, the provision resembles but not overlap with Articles 5(2)(c)-(d) InfoSoc, but
rather constitutes an original implementation that cannot be compared against the two EU
rules. Yet, the provision herein is also subjected to the three-step-test (Article 23 BCA).

3.1.2.3.9.4 ORPHAN WORKS

Following the adoption of the Orphan Works Directive, the Bulgarian legislature has
transposed the exceptions provided therein into national law in 2015.

Article 71b(1) BCA permits the use of orphan works by public libraries, educational
establishments and museums, as well as archives, institutions preserving film or sound
recording heritage, and public radio and television organizations established in the Republic
of Bulgaria, only within the framework of the exercise of their public mission (Article 1(1)
OWD). Article 71b(2) BCA enlists the works covered by the exception (Article 1(2)-(5)). Article
71c BCA adopts verbatim and by following the structure of Article 2 OWD.

Article 71g BCA adopts verbatim the diligent search requirement and its details as set out
in Article 3 OWD.

Article 71d BCA transposes the mutual recognition of the orphan work status, by closely
following the regulation within Article 4 OWD; while Article 71e BCA adopts the regulation
regarding the end of orphan work status regulate within Article 5 OWD.

Last but not least, and once again closely following the language of its EU counterpart
(Article 6 OWD), Article 71z regulates the permitted uses of orphan works and broadcasts.

3.1.2.3.9.5 OUT-OF-COMMERCE WORKS

The Bulgarian CA does not feature any provision on the use of out-of-commerce works.
To date, Article 8(2) CDSM has not been implemented.

3.1.2.3.10 FLEXIBILITIES FOR PERSONS WITH DISABILITIES

The Bulgarian legislature has introduced certain copyright flexibilities to the Bulgarian CA
in 2018, which closely follow the text and the structure of Article 5(3)(b) InfoSoc and the
Marrakesh Directive.

Article 24(1)(10) BCA, entered into force in 2003, implements the InfoSoc exception, by
closely following its text. Thus, it allows for the use of published works for the benefit of
persons with disabilities, unless such use is for commercial purposes. While there is neither
remuneration due nor it is required to indicate the name of the author of the work in use, this
provision also requires compliance with the three-step-test (Article 23 BCA).
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Article 26a BCA transposes into Bulgarian law the Marrakesh Directive of 2017, providing
an exception for uses of protected work by persons with disabilities, by adopting verbatim
the definition provided in Article 2(2) Marrakesh. The provision allows, for the benefit of
persons with disabilities, the use of written works and related materials, if already lawfully
made public and reproduced in any way and form, such as a book, specialized edition,
newspaper, magazine, sheet music, sheet music, and illustration, as well as the integral parts
thereof (Article 2(1) Marrakesh). According to the same provision, no remuneration of the
authors is due (Article 26a(1) BCA).

By closely following the text of the Marrakesh Directive, Article 26b Marrakesh identifies
the beneficiaries of the exception herein, the authorized entities to conduct the permitted
acts for the benefit of the persons with disabilities (Article 26b(1) BCA).

Article 26b(2) BCA defines the accessible format copy of a work (Article 2(3) Marrakesh).
By adopting the regulation within Article 3(1) Marrakesh, Article 26b(3) BCA provides for the
opportunity of making an accessible copy by these beneficiaries. In doing so, Article 26b(5)
BCA transposes Article 3(2) Marrakesh, in order to ensure that the integrity of the work in
use shall be respected. By consolidating Article 3(5) Marrakesh, Article 26b(7) BCA sets the
mandatory character of the exception herein.

While Article 26b(4) BCA transposes the part of the Article 4 Marrakesh which concerns
the direct beneficiaries, Article 26b(6) BCA adopts verbatim the regulation within Article 4
Marrakesh, which enables the exchange the accessible format copies by authorized entities
in the internal market.

Authorized entities are entitled to distribute, make available to the public, communicate
to the public, transmit, broadcast, and lend the works. Additionally, these entities are given
the opportunity to exchange accessible format copies with other entities established in EU.

Articles 26v and 26g BCA regulate the documentation and informatory obligations of the
authorized entity, by transposing Article 5 Marrakesh.

3.1.2.3.11 OTHER NON-INFRINGING USES (MISCELLANEOUS)

Article 24(1)(15) BCA introduces an exception that aims at facilitating the use of
architectural works that are under copyright protection. The provision, while corresponding
to Article 5(3)(m) InfoSoc, allows the use of an architectural work or the plan of a building for
the purpose of its reconstruction. While formal remuneration is not required, beneficiaries of
this exception should coordinate their activities with the competent CMO and comply with
the three-step-test (Article 23 BCA).

As specified by the Sofia Administrative Court in case n0-692/2917 of 22 February 2018,
the provision allows the reconstruction of an architectural work, but not the “upgrading” of
a building (e.g., by adding new floors and the like).
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3.1.2.3.12 THREE-STEP TEST

The three-step-test introduced to the EU copyright acquis by Article 5(5) InfoSoc has been
implemented verbatim in Article 23 BCA. This provision entered into force in 2003 and
stipulates that the “free uses” of works encompassed within the BCA are allowed only if such
uses do not conflict with the normal exploitation of the work and unless they unjustifiably
damage the interests of the author.

3.1.2.3.13 PUBLIC DOMAIN

3.1.2.3.13.1 WORKS OR SUBIJECT MATTER EXCLUDED FROM COPYRIGHT
PROTECTION

Entered into force in 2003 and later amended in 2014, Article 4 BCA enlists subject matters
excluded from copyright protection. They include legislative and individual acts of
government bodies, court decision, and the official translations of thereof, ideas and
concepts, works of folklore, current news, facts, information, and data.

3.1.2.3.13.2 PAYING PUBLIC DOMAIN SCHEMES

The Bulgarian copyright law holds within Article 179 of the Tax Code a paying public domain
scheme for the reproduction, distribution, and use of cultural heritage objects for, inter alia,
personal, educational, scientific, and representation purposes. This provision has entered into
force in 2003, and amended several times, respectively, in 2011, 2018, and finally in 2019.

According to Article 179(2) of the Tax Code, the creation, distribution, and use of an image
of a cultural heritage object or of elements thereof in a photographic, computer, video and
other image for commercial purposes, including the use of such image or parts thereof in the
production of goods, labels and design solutions or for advertising, shall be carried out on the
basis of a contract concluded with the owner of the cultural heritage object or, for artefacts
owned by museums, by their directors. If read in light of the Bulgarian Law on Cultural
Heritage,®® the scheme shall apply both to movable and immovable elements of tangible
cultural heritage.

3.1.2.3.14 SPECIAL LICENSING SCHEMES (COMPULSORY, STATUTORY, ECLS)

The Bulgarian CA has envisioned a compulsory licensing scheme for the retransmission of
a work by any electronic communications networks, simultaneously with its broadcasting or
transmission, yet in an unabridged and unaltered form. Enshrined in Article 21 BCA, this
provision has entered into force in 2000 and amended in 2011.

Especially in cases where an author has granted the retransmission by cable of their work,
Article 21(3) BCA indicates that any waiver of remuneration by the author shall be invalid.

583 3aKOH 3a KYATYpHOTO HacneacTtso, 13 mar 2009 — 82 ot 26.10.2012 r., B cuna ot 26.11.2012 r (Cultural
Heritage Act, as last amended and supplemented by SG No. 82/86.10.2012, effective 26.11.2012).
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Still, it has been consolidated by Article 21(1) BCA that the permission granted for the
broadcast of a work by wireless means includes its transmission to enable electronic access
to the work. Under these circumstances, it is necessary to remunerate the author of the
broadcasted work, even if these acts are carried by different organizations.

The Bulgarian CA also introduces a compulsory licensing scheme for performers’
“additional” remuneration, which may be claimed and collected only by collective
management societies.

Entered into force in 2004, Article 77a BCA states that in cases where a performer
authorizes a producer to use a sound recording of their performance and if the payment of
the performer’s remuneration is not scheduled as periodic payments, then the performer
shall be entitled to receive an additional annual remuneration.

3.1.2.3.15 EXTERNAL COPYRIGHT FLEXIBILITIES
3.1.2.3.15.1 FUNDAMENTAL (USERS’) RIGHTS

In several cases the Bulgarian judiciary has adopted a human rights approach in
interpreting, especially, the exception provided for quotation, by extending the provision to
cover also parodic uses of works, as in the Supreme Court case no. 1771/2016 of 2 August
2017.

3.1.2.3.15.2 CONSUMER PROTECTION
None reported.

3.1.2.3.15.3 COPYRIGHT CONTRACT LAW
None reported.

3.1.2.3.15.4 OTHER INSTRUMENTS

Media law and competition law have played a role, yet to a certain extent, in balancing
the rights of the public to access to information and culture with the private interests of
copyright holders. With regards to media law, Articles 19b, 19¢c, and 32(3) of the Radio and
Television Act>®* prevent broadcasters or audio-visual service provides to limit access to
event and information that are of great importance to the public at large. These provisions
implement Articles 6(1), 7, and 14 AVMDS.

3.1.2.4 CROATIA

The Croatian Copyright and Related Rights Act (hereinafter “NN”), as last amended in
2021,°% has recently undergone a comprehensive amendment, mainly for transposing the

584 3aKOH 3a paaMoTo U TenesmnsnaTa, B cuna ot 1.01.2011 r., 6p. 101 ot 28.12.2010 r (Radio and Television Act,
as last amended by SG No. 101/28.12.2010, effective 01.01.2011).

585 Zakon o autorskom pravu i srodnim pravima, NN 111/21, na snazi od 22.10.2021 (Copyright and Related
Rights Acts, NN 111/21, in force from 22.10.2021).

154



CDSM Directive, along with several others.>®® Due to this, NN is mostly in line with the EU
copyright acquis, as the vast majority of the E/Ls within the EU acquis are adopted.

Despite its well-harmonized legal framework, NN still lacks a few exceptions inherent in
the EU copyright law, such as the exceptions to copyright/sui generis rights over databases
for illustration of teaching and scientific research, private study, and socially oriented uses by
public authorities. There are also a few exceptions that are slightly more restrictive compared
to their EU counterparts, such as parody and freedom of panorama.

Still, it shall be noted that NN provides for a detailed and comprehensive licensing scheme,
which may effectively contribute to enabling end-users’ access to and use of cultural content
protected by copyright or related rights.

3.1.2.4.1 TEMPORARY, DE MINIMIS AND LAWFUL USES
3.1.2.4.1.1 TEMPORARY REPRODUCTION

The exception within Article 5(1) InfoSoc has been implemented verbatim in Article 182
NN, which entered into force in 2003. Just like its EU counterpart, this exception has been
subordinated to the three-step-test, due to the regulation within Article 181(2) NN.

3.1.2.4.1.2 EPHEMERAL RECORDING

Article 5(2)(d) InfoSoc has been implemented in Article 190 NN and entered into force in
2003, by closely following the EU provision.

According to Article 190(1) NN, broadcasting organizations, which are lawfully entitled to
broadcast a work, are allowed to record the work on audio, video, or other mediums, by their
own means and in accordance with their own needs. However, Article 190(2) NN requires the
destruction of ephemeral recordings within one month after the broadcast, unless the
ephemeral recordings as such are of exceptional documentary value. In this latter case, the
recordings may be deposited in the organization’s own archives or in the archives of public
institutions. Article 190(3) NN regulates that the ephemeral recordings as such may be
rebroadcast, transmitted, made available to the public, including by means of an Internet
service provider, with the approval of the rightholder and payment of compensation. This
right must be exercised in the context of collective licensing. This provision, as well, requires
compliance with the three-step-test [Article 181(2) NN].

While the exception provided by Article 190 NN closely resembles the corresponding
provision in the InfoSoc Directive, the Croatian lawmaker has used its margin of discretion to
enable the re-use of ephemeral recordings.

As to Article 10(1)(c) Rental, there is no concrete to suggest this provision has been
transposed to Croatian copyright law.

58 For the complete list of EU Directives implemented in NN, see: NN 111/21, Art. 2, entitled “transposition of
the acquis”.
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3.1.2.4.1.3 INCIDENTAL INCLUSION

Article 5(3)(i) InfoSoc has been implemented in Article 203 NN in 2021, by closely
resembling its EU counterpart. While the Croatian exception meets all the criteria set by its
EU counterpart, it differs from the EU provision only in its use of certain terminology. Indeed,
this provision permits, without payment of compensation to the rightholders, to
communicate to the public copyright works and other subject-matter protected by related
rights, when the use occurs incidentally and if the reproduction is subordinate to the main
work or subject-matter. Also similar to its EU counterpart, this exception has been
subordinated to the three-step-test [Article 181(2) NN].

3.1.2.4.1.4 ACTS NECESSARY TO ACCESS AND NORMAL USE BY LAWFUL USER

The Croatian NN features several provisions which provide for exceptions for the lawful
users of databases, computer programs, and works protected by TPMs.

Article 208 NN transposes Article 5 Software, by adopting the EU exception verbatim,
while Article 209 NN, once again adopting verbatim its language, transposes Article 6
Software. This provision requires the permitted acts to be conducted in a way that complies
with the three-step-test.

Article 210 NN implements verbatim the exception for lawful users of databases
introduced by Article 6(1) Database, while Article 176 NN transposes Article 8 Database, by
adopting the regulation therein verbatim. In doing so, this provision requires the lawful user
to comply with the three-step-test and to respect copyright and related rights of rightholders
on the subject-matter contained in the database. Last but not least, Article 213 NN
implements Article 6(4) InfoSoc in the Croatian copyright law, by adopting the EU provision
verbatim.

3.1.2.4.1.5 FREEDOM OF PANORAMA

The “freedom of panorama” exception provided by Article 5(3)(h) InfoSoc has been
implemented in Article 204 NN, which entered into force in 2003.

Article 204 NN permits the reproduction of the works permanently located in public
spaces as well as the distribution and communication to the public of such reproductions.
Copies should not be in three-dimensional form [Article 204(1) NN]. Furthermore, the
Croatian exception for freedom of panorama does not allow the reproduction of the interior
spaces of architectural works either [Article 204(2) NN].

Compared to the corresponding EU provision, Article 204 NN follows the InfoSoc language
almost verbatim, but imposes a slight restriction to the types of reproduction allowed. Yet,
just like the EU provision, it also requires compliance with the three-step-test.
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3.1.2.4.2 PRIVATE COPY AND REPROGRAPHY
3.1.2.4.2.1 REPROGRAPHY

NN, as amended in 2021, does not feature a provision dedicated merely to the
reprography exception, as in Article 5(2)(a) InfoSoc. With the amendment, reprography
exception is encompassed by Article 183 NN, which provides for a detailed regulation on
“reproducing copyright work for private and other personal use.” In this framework, Article
183(1) NN allows natural persons to reproduce works of authorship on any medium as well
as by means of photocopy, unless these acts are conducted for direct or indirect commercial
purposes. While Article 183(1) NN is addressed to natural persons, the remuneration
schemes regulated in paragraphs (2) and (3) of the same provision imply that natural persons
or legal persons are also allowed to reproduce such works on behalf of a natural person and
for their private use. Accordingly, and in any case, the direct beneficiaries as well as the third
parties providing the copying services are required to pay remuneration to the author of
whose work is reproduced. Just like the other E/Ls, the reprography exception is subordinated
to the three-step-test [Article 181(2) NN].

While Article 185(1) NN extends this exception to objects of related rights as well; Article
186 NN excludes from the scope of the exception certain categories of works, such as the
entire book unless copies of the book have been sold out for at least two years, graphic
editions of musical works (sheet music), copyright databases, non-original databases,
cartographic works, computer programs, or architectural construction, unless provided
otherwise by law or by contract.

3.1.2.4.2.2 PRIVATE COPY

The exception provided for private copying by Article 5(2)(b) InfoSoc has been
implemented by Article 183 NN, entitled “reproducing copyright work for private and other
personal use”. This provision modified the existing private copying exception in 2021, in order
to bring it in line with the EU provision. It shall be noted that, just like any other E/L derived
from the InfoSoc Directive, this provision is also subjected to the three-step-test [Article
181(2) NN]. For more information on this provision, please see “reprography” above.
Corresponding to Article 10(1)(a) Rental, the scope of this provision has been extended to
performances, phonograms, and broadcasts by Article 185(1) NN.

Whereas Article 6(2)(a) Database has not been transposed to NN, Article 211 NN adopts
the exception within Article 9(a) Database verbatim.

3.1.2.4.3 QUOTATION

Croatian copyright law has a long-established rule on quotation which dates back to the
former Yugoslav Copyright Act of 1978. Amended first in 1999, the current Article 202 NN,
entitled “Quotation”, was last modified in 2003. This provision implements the exception
provided by Article 5(3)(d) InfoSoc.
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According to Article 202 NN, it is permitted to quote excerpts from a work which has
already been lawfully made available to the public. The quotation shall be made for purposes
of scientific research, teaching, criticism, polemics, revision, or review, only to the extent
justified by the underlying purpose, and in accordance with fair practice, provided that the
source and the name of the author are indicated.

While the language of the provision closely follows the corresponding InfoSoc rule, Article
202 NN features a broader exemplificative list of purposes justifying the quotation, which
reinforces the flexibility of the exception. Yet, both the national and EU provision are required
to comply with the three-step-test [see: Article 181(2) NN].

Except for this, there are no other provision that can be associated with the “online
guotation/parody” exception introduced by Article 17(7) CDSM.

3.1.2.4.4 PARODY, CARICATURE, PASTICHE

The exception provided for parody, caricature, and pastiche by Article 5(3)(k) InfoSoc has
been implemented by Article 206 NN, which entered into force in 2003. While the Croatian
parody exception closely resembles the corresponding InfoSoc provision, Article 206 NN is
slightly more restrictive, for it excludes pastiche from its scope. Indeed, Article 206 NN allows
the use and transformation of a protected work into a parody or caricature to the extent
necessary for this, with the indication of the source. This exception is subordinated to the
three-step-test [Article 181(2) NN].

As to the implementation of Article 17(7) CDSM, please see the section on “quotation”
right above.

3.1.2.4.5 USES FOR TEACHING AND RESEARCH PURPOSES
3.1.2.4.5.1 PRIVATE STUDY
Croatian copyright law does not provide any exception akin to Article 5(3)(n) InfoSoc.
3.1.2.4.5.2 ILLUSTRATION FOR TEACHING OR SCIENTIFIC RESEARCH

Articles 6(2)(b) and 9(b) Database have not been transposed to NN. However, 198(2) NN
transposes Article 5(3)(a) InfoSoc on illustration for teaching. The provision was last amended
in 2021, yet it provides for a slightly more restrictive exception compared to that of its EU
correspondent.

This provision permits the reproduction and distribution of excerpts of copyright works
and other subject-matter protected by related rights unless this is prohibited by the author
of the work and unless it harms the honour or reputation of the author or performer.

This exception applies also for the digital use in teaching, provided that such use takes
place within the premises or other facilities of an educational establishment, or through a
secure electronic environment that can only be accessed by pupils or students and the
teaching staff of that educational institution.
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Authors and other holders of rights to works, performances, phonograms and video-
grams are entitled to remuneration for reproduction and distribution of their copyrighted
works, performances, phonograms and video-grams. This compensation must be realized
collectively. Also, the three-step-test applies to this exception as well [Article 181(2) NN].

Corresponding to Article 10(1)(d) Rental, the scope of this provision has been extended
to performances, phonograms, and broadcasts by Article 185(1) NN..

3.1.2.4.5.3 DIGITAL USE FOR ILLUSTRATION FOR TEACHING

Article 199 NN transposes Article 5 CDSM. This provision entered into force in 2021, and
it closely follows its EU correspondent, while slightly extending the scope of the exception.

According to Article 199(1) NN, reproduction and communication to the public, including
making available to the public, copyrighted works and other subject-matter protected by
related rights for their digital use for illustration of teaching, is permitted. No payment of
compensation is due, whereas compliance with the three-step-test is required [Article 181(2)
NN].

These acts shall be conducted to the extent justified by the non-commercial purpose and
shall takes place within an educational institution, in its premises or other facilities or through
a secure electronic environment to be accessed only by pupils or students and teaching staff
of that educational institution, provided that the source and name of the author or other right
holder must be indicated, unless this proves impossible.

Article 199(2) NN applies this exception also to digital and online teaching, distance
learning, and cross-border teaching, and to all educational levels; while Article 199(6) NN
applies the same exception to lifelong learning activities carried out by state institutions,
public institutions and other entities authorized to undertake such activities.

As consolidated by Article 199(5) NN, any contractual provisions contrary to this
exception shall be null and void.

3.1.2.4.5.4 TEXT AND DATA MINING

Entered into force in 2021, Articles 187 and 188 NN transpose, respectively, Articles 3
and 4 CDSM, by closely following the language and the standards set by their EU counterpart.
Both provisions are required to comply with the three-step-test [Article 181(2) NN].

Article 187 NN, by transposing Article 3 CDSM, by adopting the text of its EU counterpart
verbatim.

As to the implementation of Article 4 CDSM, Article 188 NN holds that unless it is reserved
by the rightholder, anyone can reproduce copyright works for TDM for purposes other than
scientific research. The permitted acts under this exception include the reproduction of
copyright databases, computer programs, decompilation, and related rights, as well as actions
of extracting part of the content and actions of reusing the entire or significant part of the
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content of the non-original database. The copies made for TDM may be retained only to the
extent that is necessary to achieve the purpose of TDM.

3.1.2.4.6 USES FOR INFORMATORY PURPOSES
3.1.2.4.6.1 PRESS REVIEW AND NEWS REPORTING

Croatian copyright law features an exception for the use of copyright works for the
purpose of informing the public in Articles 201(1) and 201(2) NN, both of which correspond
to and recall almost verbatim the exception provided by Article 5(3)(c) InfoSoc. While
meeting the standards set by its EU correspondent, the Croatian exception is more detailed,
mainly because it overlaps with the exception provided for uses of public speeches and
lectures.>®’

According to this provision, in order to inform the public on current event and to the
extend necessary to do so, it is permitted to reproduce, distribute, and communicate to the
public by press, radio, or television works that are part of a current event that is being
reported on, provided that the work is used to the extent justified by the purpose/manner of
reporting on current events; newspapers articles on and photographs of current political,
economic, or religious topics, which are released through other media of public
communication, provided that the author has not expressly prohibited such use, and that the
work is used to the extent justified by the purpose/manner of reporting. As indicated by
Article 201(2) NN, the attribution of the source is always mandatory — as well as the
compliance with the three-step-test [Article 181(2) NN].

Corresponding to Article 10(1)(b) Rental, the scope of this provision has been extended
to performances, phonograms, and broadcasts by Article 185(1) NN.

3.1.2.4.6.2 USES OF PUBLIC SPEECHES AND LECTURES

Croatian copyright law does not contain an exception specifically devoted to uses of public
speeches and lectures, as in Article 5(3)(f) InfoSoc; and this Croatian exception is also
subordinated to the three-step-test [Article 181(2) NN].

However, Article 201 NN, which exempts from copyright protection uses of works for
press review and reporting of current events,>® may be considered within this context.
Article 201(1) NN, in fact, permits the reproduction, distribution, and communication to the
public of public political, religious, or other speeches made before state or local governmental
bodies, religious institutions or during state or religious ceremonies, as well as excerpts from
public presentations. Uses should be finalized only to inform the public and be limited to what
necessary to achieve this goal. Additionally, the source should always be indicated.

587 For the uses of public speeches and lectures please see paragraph 3.1.2.4.6.2. below.
58 For the exception for press review and reporting for current events, please see paragraph 3.1.2.4.6.1. right
above.
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3.1.2.4.7 USES BY PUBLIC AUTHORITIES
3.1.2.4.7.1 USES IN ADMINISTRATIVE AND JUDICIAL PROCEEDINGS

Enacted in 2017, Article 212 NN features a broadly articulated exception to copyright and
sui generis rights over databases, which encompass Articles 6(2)(c) and 9(c) Database.
Indeed, this provision holds that it is permitted, without payment of a fee, to use a work,
including a copyright database, as well as other subject-matter protected by related rights,
including a non-original database, to the extent and in a way that meets public security needs.

The exception provided by Article 5(3)(e) InfoSoc has been implemented by Article 200
NN, entitled “use of copyright works for judicial, administrative, or other official proceedings”,
which entered into force in 2003. Article 200 NN permits the reproduction and
communication to the public of copies of works for judicial, administrative, and official
proceedings, including arbitration. Collections are excluded from the scope of the exception.

While the EU exception refers to use for the purposes of public security as well, the national
rule remains silent on this aspect of the original exception. Yet, per contra its EU counterpart,
this provision can be considered more flexible, given the extension of the exception herein to
private and alternative dispute resolution proceedings. It is also wort noting that the Croatian
exception, just like that of the EU, is required to comply with the three-step-test [Article
181(2) NN].

3.1.2.4.7.2 OTHER USES BY PUBLIC AUTHORITIES
Article 5(3)(g) InfoSoc has not been implemented in the Croatian NN.
3.1.2.4.8 SOCIALLY ORIENTED USES
There is no provision in the Croatian NN that explicitly implements Article 5(2)(e) InfoSoc.
3.1.2.4.9 CULTURAL USES (ACCESS, PRESERVATION, REUSE)
3.1.2.4.9.1 PUBLIC LENDING

NN features a provision, Article 34(3), that defines “public lending” and regulates the
authors’ right to remuneration for the public lending of their works. Despite the differences
in its wording, the Croatian exception corresponds to Article 6(1) Rental.

According to Article 34(3) NN, public lending refers to the making available to the public
of awork for a limited period of time, which shall be performed without generating any direct
or indirect economic benefit. Article 34(8) NN excludes several categories of works, such as
databases, buildings and works of applied arts from the scope of this exception.

While Article 34(3) NN requires the payment of a fair remuneration to authors for public
lending practices, Article 34(9) NN waives the remuneration requirement for lending
between public libraries.
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3.1.2.4.9.2 PRESERVATION OF CULTURAL HERITAGE

Article 191 NN, which has entered into force in 2021, transposes Article 6 CDSM, by
adopting the exception for preservation of cultural heritage therein verbatim, while also
meeting the three-step-test compliance requirement [Article 181(2) NN].

3.1.2.4.9.3 SPECIFIC USES BY CULTURAL HERITAGE/EDUCATIONAL/SOCIAL
INSTITUTIONS

Article 193 NN transposes Article 5(2)(c) InfoSoc, by permitting the CHIS, educational and
scientific institutions, including the pre-school institutions, to reproduce copyright work or
other subject-matter protected by related rights for non-commercial purposes, such as the
need to preserve and secure material, technical restoration and repair of material, collection
management and other own needs. The remuneration of the rightholders is not required.

Also, Article 198(1) permits, without payment of a fee, to perform or stage performances
of copyright works and other subject-matter protected by related rights, in context of
teaching, or at teaching-related events, to the extent justified by the educational purpose.
These acts shall not be conducted for commercial purposes, and the names of the authors of
whose works are in use shall be indicated. The same exception applies to lifelong learning
activities carried out by state institutions, public institutions and other entities authorized to
undertake such activities.

3.1.2.4.9.4 ORPHAN WORKS

Article 189 NN, entitled “free use of orphan works”, has been first introduced in 2014 to
transpose the OWD into Croatian copyright law, by following closely the standards set by the
EU Directive.

Article 189(1) NN permits CHIs, educational institutions, and public broadcasting
organizations (Article 1(1) OWD) to perform the permitted acts regulated by Article 6(1)
OWD. While these acts shall be carried out only for non-commercial purposes (Article 1(1)
OWD), Article 189(2) NN, by transposing Article 6(2) OWD, allows the generation of income
from the use of orphan works, exclusively for the purpose of covering their costs related to
digitization and making available to the public orphan works. The same provision also enables
the public-private partnerships, for transposing Article 6(4) OWD.

Article 189(3) NN regulates the diligent search and documentation obligations of the
beneficiaries as regulated by Article 3 OWD. Article 189(4) NN, by transposing Article 5 OWD,
deals with the termination of the orphan works status as well as the fair compensation for
the use of such works, which is regulated by Article 6(5) OWD. According to Article 189(6)
NN, the request for the payment of fair compensation may be submitted by the author or by
an authorized CMO.

It is also worth to note that the regulation encapsulated within this provision is extended
to related rights, by Article 189(7) NN.
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3.1.2.4.9.5 OUT-OF-COMMERCE WORKS

Article 192 NN transposes Article 8(2) CDSM, in a concise manner, yet by encompassing
all the standards mentioned therein.

Article 192(1) NN enables CHIs to reproduce and communicate to the public, including
making available to the public, of copyright works and other subject-matter protected by
related rights, which are out-of-commerce and found in the permanent collections of CHls.
The permitted act shall be performed only for non-commercial purposes, provided that they
indicate the names of the author or other identifiable rightholder, unless this proves
impossible. The remuneration of the rightholders is not due.

Article 192(2) NN excludes from the scope of this exception sets of works or objects of
related rights not available on the market, such as works or objects of related rights, other
than audio-visual works, first published or, if not published, first broadcast in a third country;
audio-visual works whose producers are established or habitually resident in a third country;
or, acts or objects of related rights of third-country nationals where, after a reasonable effort,
a Member State of the EU or a third country.

As clarified in Article 192(4) NN, this exception applies to out-of-commerce works for
which there is no organization for the collective exercise of rights in the Republic of Croatia.

The documentation obligations of CHIs are regulated within Article 192(5) NN.
3.1.2.4.10 FLEXIBILITIES FOR PERSONS WITH DISABILITIES

The Croatian NN contains three provisions introducing flexibilities to access and use
protected works for persons with disabilities.

Article 194 NN dates back to 1999 and was later amended in 2003 to align the provision
with Article 5(3)(b) InfoSoc. While implementing the Marrakech Directive, the Croatian
legislature has introduced two more provisions, Articles 195 and 196 NN.

Article 194 NN permits the use of protected works for the benefit of persons with
disabilities, to the extent required by the purpose, which should be non-commercial.

By closely following Article 3(1) Marrakesh, Article 195(1) NN permits the reproduction,
distribution, communication to the public in any way, as well as processing of copyrighted
works, including computer programs and copyright databases, and other subject-matter,
including non-original databases, which have been lawfully published or otherwise lawfully
disclosed to the public in the forms enlisted in Article 2(1) Marrakesh. According to the same
provision, these acts can be carried out by beneficiaries identified in Article 2(2) Marrakesh.

While the remuneration of the rightholders is not required, Article 195(5) NN regulates
that the permitted acts shall be performed while respecting the integrity of the works and
other subject-matter in use, by transposing Article 3(2) Marrakesh. The same provision also
remarks the mandatory character of this exception, by implementing Article 3(5) Marrakesh.

163



The remaining paragraphs of Article 195 NN provide the definitions of persons with
disabilities, authorized entities, and accessible format copies, by closely following the
formulations within Article 2 Marrakesh.

Article 196 NN provides for further regulations on acts that can be carried out by the
direct beneficiaries and authorized entities, by adopting Article 4 Marrakesh verbatim.

3.1.2.4.11 OTHER NON-INFRINGING USES (MISCELLANEOUS)

Article 207 NN, entitled “use of copyright works for the purpose of presentation and
testing of equipment”, provides a flexibility for selected business enterprises, by
implementing Article 5(3)(l) InfoSoc. Entered into force in 2003, this provision allows stores
selling phonograms and video-grams, or equipment for audio and video reproduction or
reception, to record and communicate to the public literary, audio-visual and broadcasted
works, to the extent necessary to present them to buyers or to test the functioning of
phonograms or films or to repair them.

Article 205 NN, entitled “posters and catalogues”, transposes Article 5(3)(j) of InfoSoc, by
allowing the organizers of public exhibitions and auctions to reproduce works of visual arts,
architecture, applied art, industrial designs, and photographic works, which are displayed at
a public exhibition or auction or are intended for such display, in order to distribute them on
poster and catalogues for the promotion of the event, and only to the extent necessary to
this purpose.

Both provisions are required to comply with the three-step-test, considering the general
regulation within Article 181(2) NN.

3.1.2.4.12 THREE-STEP TEST

Under the title “common provisions”, Article 181(2) NN introduces within the tangle of
Croatian copyright law the three-step-test, implementing verbatim the language of Article
5(5) InfoSoc. Interestingly, however, Article 181(1) also adds that works that have already
been made public may be used without the author's authorization and without payment of
remuneration only in cases that are expressly covered by an exception or limitation provided
by the Act under a numerus clausus principle.

3.1.2.4.13 PUBLIC DOMAIN

3.1.2.4.13.1 WORKS OR SUBJECT MATTER EXCLUDED FROM COPYRIGHT
PROTECTION

Article 18 NN, as modified in 2021, provides for a detailed regulation that enlists the works
and other subject-matter allocated to the public domain.

According to this regulation, copyright does not subsist in ideas, procedures, methods of
work or mathematical concepts as such. Along the same line, discoveries, ideas and principles
on which any element of a computer program is based, including those on which its interfaces
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are based, daily news and other news that have the character of ordinary media information
are not protected by copyright.

Nevertheless, official texts of legislation, administration and judiciary, such as laws,
decrees, decisions, reports, minutes, court decisions, etc.; official programs, such as school
and academic programs, work programs, etc., spatial plans, such as the spatial development
plan, urban plan and the like, conservation bases, as well as their collections, are protected
as copyrighted works from the moment of creation, if they are original intellectual creations
that have an individual character. The moment they are handed over to any official procedure
or handed over to an official person for public information or public use, or when they are
published for official public information, they cease to be protected by copyright.

Expression of folklore in their original form are not subject to copyright, but a fee shall be
paid for their communication to the public as for the communication to the public of
protected copyrighted works. Last, when the term of protection for a work of visual arts has
expired, no work created by reproducing such work shall be suitable for copyright protection,
unless it is a work which is itself an original intellectual work of its author which has an
individual character.

3.1.2.4.13.2 PAYING PUBLIC DOMAIN SCHEMES

Whereas the NN does not extend legal protection to folklore and works of folklore, Article
18(7) NN provides that the communication to the public of works of folklore are subject to
payment of remuneration to the State budget. The sums so collected are to be used for
fostering the creativity in the field.

3.1.2.4.14 SPECIAL LICENSING SCHEMES (COMPULSORY, STATUTORY, ECLS)

Except for the licensing scheme for reprography already explained above,*® the Croatian
legislature has introduced, with the amendment in 2021, several special licensing schemes to
the Croatian copyright law, between Articles 216 and 226 NN. According to this, the NN
envisions collective management schemes for both copyright and related rights, especially for
the use of works and other subject-matter in the context of exceptions for out-of-commerce
works, journalistic and other informatory works, private copying.

Article 216 NN regulates the collective management scheme for non-stage musical works
with or without words and literary works (Article 216(1)(1) NN), journalistic works (Article
216(1)(2) NN), works of visual arts (Article 216(1)(3) NN), by specifying the rights that can be
managed by the CMO. Article 216(3) NN provides for a detailed regulation on the rights over
the same categories of works, which can be exercised only through CMOs.

Article 218 NN regulates the collective management of related rights. In this context,
Article 218(3)(4)(c) NN provides for a compulsory licensing scheme for the use of out-of-
commerce works by CHls, by transposing Article 8(1) CDSM. According to this provision, the

58 For public lending, please see paragraph 3.1.2.4.9.1. above.
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right to reproduce, distribute, communicate to the public, including making available to the
public for the benefit of CHIs, for non-commercial purposes, of out-of-commerce works,
which are a permanent part of the collection of CHIs, fall under this licensing scheme.

3.1.2.4.15 EXTERNAL COPYRIGHT FLEXIBILITIES
3.1.2.4.15.1 FUNDAMENTAL (USERS’) RIGHTS

Croatian case law makes broad use of exceptions and limitations and of public domain to
strike a balance between public and private interests and guarantee the respect of
fundamental rights conflicting with copyright. In this sense, fundamental rights as such have
not been effectively used as external copyright flexibility tools, but rather as an interpretative
tool in the application of existing copyright provisions.

3.1.2.4.15.2 CONSUMER PROTECTION
None reported.

3.1.2.4.15.3 COPYRIGHT CONTRACT LAW
None reported.

3.1.2.4.15.4 OTHER INSTRUMENTS

None reported.

3.1.2.5 CYPRUS

The Cypriot Law on Intellectual Property Rights and Related Rights (hereinafter “CL”) of
1976, as last amended in 2022,°%° contains a multitude of copyright flexibilities facilitating the
access to and use of copyright works by end-users.

The majority of copyright flexibilities are harmonized with EU Directives. The CDSM
implementation, as well, was finalised in October 2022. While implementing the CDSM
flexibilities, the Cypriot legislature has also introduced a parody exception in CL. Thus, only a
few EU flexibilities remains not transposed to the CL, such as the exceptions for public lending,
private study and other non-infringing uses regulated within the InfoSoc Directive (i.e., Article
5(2) paragraphs (j) to (m)).

Several provisions present more rigidity compared to the EU rules (e.g. exception for
temporary acts of reproduction, exception for administrative and judicial proceedings, and
freedom of panorama) or fall short of satisfying the standards set by the EU rules, for they
preceded the entry into force of similar EU provisions (e.g. exception for the use of public
speeches and public lectures).

590 O mepi tou Akalwpatog MveupatikAg ISlokTnotlag Kal Uyyevikwy Atkotwpdtwyv Nopogtou 1976 (N. 59/1976,
OMw¢ TpormomnotiBnke péxpL To vopo aptB. 155 (1)/2022) [Law on Intellectual Property Rights and Related Rights
(Law 59/1976) of 1976, as last amended by 155 (1)/2022].
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Last but not least, it is worth mentioning the three-step-test envisioned in Article 5(5)
InfoSoc and Article 7(2) CDSM were both implemented in, respectively, Article 7(6) CL and
Article 28(2) CL with the amendment of the Law in 2022.

3.1.2.5.1 TEMPORARY, DE MINIMIS AND LAWFUL USES
3.1.2.5.1.1 TEMPORARY REPRODUCTION

Article 5(1) InfoSoc was implemented in Article 7(5) CL, in 2004. The Cypriot legislature
has adopted the EU provision, by closely following the formulation of its EU correspondent.
However, the scope of this exception does not extend to objects of related rights, but only to
works protected by copyright. Furthermore, it introduces new conditions of applicability,
which were originally not included in the EU rule. While it neither requires the temporary acts
of reproduction to be economically insignificant, it requires the exception to be compliant
with the three-step-test, given the regulation within Article 7(6) CL.

Indeed, Article 7(5) CL allows temporary acts of reproduction, which are transient or
incidental, such as acts which enable browsing and caching, including those which enable
transmission systems to function efficiently. To fall under this exception, the intermediary
shall not modify the information nor interfere with the lawful use of technology (following an
industry-practices standard) to obtain data on the use of the information.

3.1.2.5.1.2 EPHEMERAL RECORDING

Article 7(2)(k) CL features an exception for ephemeral recording, which precedes the
adoption of Article 5(2)(d) InfoSoc. The Cypriot provision entered into force in 1976 and has
not been subjected to any amendment since then. Despite preceding the EU rule, the Cypriot
exception closely resembles Article 5(2)(d) InfoSoc. The Cypriot exception, just like InfoSoc,
requires compliance with the three-step-test (Article 7(6) CL).

The provision permits the ephemeral recordings of works, as long as such reproduction is
conducted by or under the control of a broadcasting organization and to the extent necessary
for a lawful broadcast. These recordings and the copies of the work shall be destroyed within
six months after the making of the reproduction. It is possible to prolong this period by
contractual agreements to be concluded between the broadcasting organization and the
rightholder involved.

In cases where the ephemeral recording constitutes an exceptional documentary value,
broadcasting organizations may preserve such recordings and copies in their archives. This
reproduction shall not be used for broadcasting or for any other purpose without the consent
of the rightholder.

Except for this regulation, there is no concrete evidence to suggest that Article 10(1)(c)
Rental has been implemented in specific provision in the Cypriot copyright law.
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3.1.2.5.1.3 INCIDENTAL INCLUSION

There is no provision in CL that directly implements the incidental inclusion exception
under Article 5(3)(i) InfoSoc.

Nevertheless, CL features an exception which permits the incidental inclusion of an artistic
work in a cinematographic work or broadcast (Article 7(2)(d) CL). This regulation dates back
to 1976.

The exception provided for incidental inclusion of works by the Cypriot CA is quite
restrictive compared to the broadly articulated exception of the InfoSoc Directive, as it
imposes restrictions to the subject-matter. It is worth to mention that the Cypriot provision
also applies the three-step-test to this exception (Article 7(6) CL).

3.1.2.5.1.4 ACTS NECESSARY TO ACCESS AND NORMAL USE BY LAWFUL USER

The Cypriot CA contains several legal provisions aimed at facilitating lawful user’s access
to and use of computer programs, database protected by copyright and sui generis rights, as
well as works protected by TPMs.

Article 7B(4) and Article 7B(5)(a) CL implemented the copyright exception introduced by
Articles 5 and 6 Software on access and use of computer programs by lawful users, in 2002.

Article 7B(4) CL transposes Article 5 Software, by closely following the EU rule. However,
the Cypriot provision has a narrower articulation of the beneficiaries of this exception, as it
limits the scope only to lawful user but third parties acting on their behalf. Except for this
nuance, the Cypriot legislature has adopted the language of the Directive verbatim. Likewise,
Article 7B(5) CL adopted Article 6 Software verbatim, also by adopting its broader approach
to articulate the beneficiaries.

Article 7C(2)(b) CL transposed Article 6(1) Database verbatim, while Article 7C(3)(b)(ii) CL
did the same for Article 8 Database.

Last but not least, in 2004, Article 14B (4)-(7) CL implemented the flexibility within Article
6(4) InfoSoc provided for works protected by TPMs, by adopting verbatim the language of its
EU counterpart as well as the formulation of the standards therein.

3.1.2.5.1.5 FREEDOM OF PANORAMA

Since 1976, Cypriot copyright law features a “freedom of panorama” exception, which
predates the entry into force of the InfoSoc Directive. Article 7(2)(b) CL makes it possible to
include any artistic work installed in public spaces in a film or a broadcast. Similarly, it allows
the reproduction and distribution of artistic works permanently located and installed in public
spaces. Furthermore, Article 7(2)(c) CL allows for the reproduction and distribution of artistic
works located in the public spaces. However, compared to Article 5(3)(h) InfoSoc, the Cypriot
flexibility is quite restrictive, for it narrows down not only the range of subject-matters
covered by the exception but also the permitted uses. Also, the Cypriot exception is expected
to comply with the three-step-test (Article 7(6) CL).
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3.1.2.5.2 PRIVATE COPY AND REPROGRAPHY
3.1.2.5.2.1 REPROGRAPHY

The exception provided for reprography by Article 5(2)(a) InfoSoc has been implemented
almost verbatim by Article 7(2)(p) CL. This provision entered into force in 2004.

Article 7(2)(p) CL permits the reproduction of a work on paper or any similar medium, and
by any technique. Sheet music are excluded from the scope of the exception. While the
rightholders are entitled to remuneration; similar to its EU counterpart, this exception
requires compliance with the three-step-test (Article 7(6) CL).

3.1.2.5.2.2 PRIVATE COPY

While Article 6(2)(a) Database does not find correspondence in the Cypriot copyright law,
Article 9(a) Database were implemented verbatim in Article 7C(3)(b)(iii)(a) CL, along with the
three-step-test.

Entered into force in 2004, the exception provided for private copying in Article 5(2)(b)
InfoSoc was implemented verbatim in Article 7(2)(o) CL.

There is no concrete evidence to suggest that Article 10(1)(a) Rental has been transposed
to the Cypriot law.

3.1.2.5.3 QUOTATION

The Cypriot CA includes an exception for quotation within Article 7(2)(f) CL since 1976.
Despite it preceded the adoption of Article 5(3)(d) InfoSoc, the provision closely resembles
the corresponding EU rule, except for not encompassing the objects of related rights in its
scope of subject-matter.

Article 7(2)(f) CL permits the quotation of certain excerpts of published works, including
the citation of excerpts from newspaper and magazine articles in the form of a summary type,
as long as the act is in compliance with fair practices and does not go beyond the extent
necessary for the purpose. Quotations shall always be accompanied by an indication of the
source used. Just like the EU rule, compliance with the three-step test is required by Article
7(6) CL.

As to the so-called “online quotation” flexibility, Article 17(7) CDSM has been transposed
to Article 38(9) CL in 2022, by slavishly copying the EU provision. Similar to the EU rule, the
Cypriot exception is also subordinated to the three-step-test with the regulation within
Article 28(2) CL.

3.1.2.5.4 PARODY, CARICATURE, PASTICHE

Although the Cypriot copyright law did not contain any exception for parody, caricature,
and pastiche; the last amended to the law has not only implemented Article 5(3)(k) InfoSoc
in Article 7(2)(k) CL, but it has also implemented Article 17(7) CDSM in Article 38(9) CL.
Entered into force in 2022, both provisions constitute verbatim implementations of their EU
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counterparts. It is also worth noting that both provisions are subject to the three-step-test
given the regulations, respectively, within Article 7(6) CL and Article 28(2) CL.

3.1.2.5.5 USES FOR TEACHING AND RESEARCH PURPOSES
3.1.2.5.5.1 PRIVATE STUDY

Article 5(3)(n) InfoSoc has not been formally implemented in Cyprus. Nevertheless, the
Cypriot CA provides an exception under Article 7(2)(a) CL for the use of works for private
study. The provision entered into force in 1976 and is still in force. It allows the free use of
works in good faith and for purposes of research, criticism, review, and reporting of current
events, as long as such use is made in public. The provision requires that the source and
author are always mentioned, except where the work is incidentally included in a broadcast.
Given the regulation within Article 7(6) CL, this provision is required to comply with the three-
step-test.

3.1.2.5.5.2ILLUSTRATION FOR TEACHING OR SCIENTIFIC RESEARCH

The Cypriot copyright law features several provisions enabling the use of databases and
works for illustration of teaching or scientific research.

Although Article 6(2)(b) Database has not been transposed to CL, Article 9(b) Database
was transposed verbatim in Article 7(3)(b)(iii)(b) CL.

In Article 7(2)(e) and Article 7(2)(r) CL also contained exceptions aimed at the illustration
for teaching and scientific research, both of which entered into force in 1976, with the latter
being amended in 2004. Both provisions are in line with Article 5(3)(a) InfoSoc. Indeed, Article
7(2)(e) CL allows the inclusion of a work in a broadcast, sound recording, film, or collection of
works for teaching purposes, insofar as such uses are in compliance with fair dealing. The
name of the author and the source of the work in use shall be indicated. Along the same lines,
Article 7(2)(r) CL allows any non-commercial use of a work, as long as it is for the sole purpose
of illustration of teaching and the name of the author as well as the source is properly
indicated. Both provisions require compliance with the three-step-test (Article 7(6) CL).

There is no concrete evidence to suggest that Article 10(1)(d) Rental has been transposed
to Cypriot copyright law; however, Article 7(2)(2) CL extends the scope of this provision to
phonograms and broadcasts.

3.1.2.5.5.3 DIGITAL USE FOR ILLUSTRATION FOR TEACHING

Article 5 CDSM was implemented in Article 26 CL, by adopting the language and structure
of the EU rule almost verbatim. The mere divergence of the national provision is visible in its
paragraph (2), in which the Cypriot legislature imposes restrictions to the permitted uses
under this exception by indicating that only 5% of works and other subject matter can be used
for the purposes encompassed herein. Besides, this exception is subordinated to the three-
step-test, given the regulation within Article 28(2) CL.
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3.1.2.5.5.4 TEXT AND DATA MINING

The Cypriot legislature transposed Articles 3 and 4 CDSM, respectively, in Article 24 and
Article 25 CL. Entered into force in 2022, both provisions slavishly copy the text of their EU
counterparts, while also requiring compliance with the three-step-test (Article 28(2) CL).

3.1.2.5.6 USES FOR INFORMATORY PURPOSES
3.1.2.5.6.1 PRESS REVIEW AND NEWS REPORTING

Copyright exceptions for press review and news reporting are regulated under Articles
7(2)(a) and 7(2)(g) CL. Both provisions precede the adoption of Article 5(3)(c) InfoSoc, given
that they both entered into force in 1976.

According to Article 7(2)(a) CL, it is allowed to use already published works or works made
available to the public for several reasons, including that of reporting for current events. In
such cases, the author and the source of the work in use shall be indicated, except for the
cases in which the work is incidentally included in a broadcast.

Additionally, and according to Article 7(2)(g) CL, reproduction of a work by the press,
display of a work in public, or making available to the public articles on the current economic,
political, or religious topics as well as the works transmitted over the radio, unless it is
prohibited by the rightholders. In any case, the authors and rightholders of the work in use
shall be attributed.

Despite the nuances in the articulation of the non-essential criteria, the copyright
exceptions provided for press review and reporting of current events by the Cypriot CA closely
resembles and corresponds to that of the InfoSoc Directive. Also, both provisions are
expected to comply with the three-step-test, considering the regulation within Article 7(6)
CL.

While the Rental Directive has not been transposed to the Cypriot law, the regulation
within Article 7(2)(a) CL corresponds to Article 10(1)(b) Rental as well.

3.1.2.5.6.2 USES OF PUBLIC SPEECHES AND LECTURES

Entered into force in 1976, Article 7(2)(i) CL permits the reading or recitation in public or
broadcast of excerpts from a literary work already made public, only to extent necessary to
the purpose, and with a proper mention of the source use. The provision diverges from its
closest correspondent in Article 5(3)(f) InfoSoc, for it is significantly narrows down the
permitted acts. Yet, it still requires compliance with the three-step-test (Article 7(6) CL).

3.1.2.5.7 USES BY PUBLIC AUTHORITIES
3.1.2.5.7.1 USES IN ADMINISTRATIVE AND JUDICIAL PROCEEDINGS

Cypriot copyright law features several provisions to facilitate uses of works and other
subject-matter for administrative and judicial proceedings.
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Entered into force in 2002, Article 7C(3)(b)(iii)(c) CL implements the exception provided
in 9(c) Database verbatim, whereas there is no concrete evidence to suggest that Article
6(2)(c) Database has been transposed.

The exception provided within Article (5)(3)(e) InfoSoc has been implemented in Article
7(2)(m) CL, which entered into force in 2002. This provision allows for the use of a work in
the context of judicial, parliamentary, or administrative proceeding and in reports thereof.
Compared to the InfoSoc provision, Article 7(2)(m) CL is more restrictive, since it does not
extend to objects of related rights, and also given that it excludes national security from the
purposes justifying the use of the exception. It shall also be indicated that this exception is
expected to comply with the three-step-test, given the regulation within Article 7(6) CL.

3.1.2.5.7.2 OTHER USES BY PUBLIC AUTHORITIES
Article 5(3)(g) InfoSoc does not find correspondence in the Cypriot copyright law.
3.1.2.5.8 SOCIALLY ORIENTED USES

The exception provided for socially oriented uses within Article 5(2)(e) InfoSoc has been
implemented almost verbatim in Article 7(2)(q) CL, which entered into force in 2004. Indeed,
the provision features all the elements of its EU counterpart, including that of the three-step-
test (Article 7(6) CL).

3.1.2.5.9 CULTURAL USES (ACCESS, PRESERVATION, REUSE)
3.1.2.5.9.1 PUBLIC LENDING
The E/L for public lending within Article 6 Rental has not been transposed to CL.
3.1.2.5.9.2 PRESERVATION OF CULTURAL HERITAGE

The Cypriot legislature has introduced an exception for the preservation of cultural
heritage within its Article 7(2)(j) CL, which has entered into force in 1976 and later amended
in 2014.

Article 7(2)(j) CL permits publicly accessible libraries, scientific and educational
institutions, museums, and archives to reproduce a work for non-commercial purposes. Along
with the application of the three-step-test to the uses under this exception (Article 7(6) CL),
the Cypriot legislation is closely in line with its EU correspondent.

Additionally, Article 6 CDSM, once again slavishly copying its EU counterpart, was
implemented in Article 27 CL, also by requiring compliance with the three-step-test (Article
28(2) CL).
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3.1.2.5.9.3 SPECIFIC USES BY CULTURAL HERITAGE/EDUCATIONAL/SOCIAL
INSTITUTIONS

No other provisions of the CL, apart from those already mentioned above, refer to uses
by cultural heritage, education, and social institutions and/or may be linked to Article 5(2)(c)
InfoSoc.

3.1.2.5.9.4 ORPHAN WORKS

The Cypriot legislature has transposed the Orphan Works Directive in Articles 7J to 7N of
CL, by closely following the structure of the Directive and adopting its language verbatim.

Article 7J, by adopting Article 1 and Article 2 OWD verbatim, sets the beneficiaries and
scope of subject-matter, and provides for the definition of “orphan works”.

Article 7K CL implements the diligent search criteria introduced by Article 3 OWD, and
Article 7L regulates the mutual recognition of the orphan works status by the EU Member
States, as did Article 4 OWD.

Article 7M CL provides for a regulation concerning the end of the orphan works status, by
following Article 5 OWD.

Once again, adopting verbatim Article 6 OWD, Article 7N CL regulates the permitted acts
as well as the possibility to generate income for covering the costs of digitization and making
available the copies thereof to the public.

3.1.2.5.9.5 OUT-OF-COMMERCE WORKS
Article 8(2) CDSM was implemented in 29(2) CL, by adopting the EU text verbatim.
3.1.2.5.10 FLEXIBILITIES FOR PERSONS WITH DISABILITIES

The Cypriot CA hold a copyright exception, under Articles 70-7U CL, providing for
flexibilities intended to facilitate use of works by persons with disabilities. These provisions
have entered into force in 1976 and later amended in 2019.

Article 7P CL, by adopting verbatim Article 2 Marrakesh, defines persons with disabilities,
authorized entity, as well as the accessible copy of a work.

Article 7R CL adopts Article 3 Marrakesh, in order to regulate the permitted uses by
persons with disabilities and persons acting on their behalf as well as authorized entities.

Closely resembling Article 4 Marrakesh, Article 7R(5) CL enables the authorized entities
to exchange copies of works in accessible format. While carrying out these acts, the direct
beneficiaries and the authorized entities shall respect the integrity of the work. Besides,
Article 7R(3) draws the borders of such permitted uses, by introducing the three-step-test to
this exception.

Article 7S CL, once again closely following the text of Article 3 Marrakesh, implements
the uses permitted for authorized entities.
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Finally, Article 7T CL regulates the obligations of such entities, by adopting Article 5
Marrakesh.

3.1.2.5.11 OTHER NON-INFRINGING USES (MISCELLANEOUS)

Article 7(2)(i) CL provides for a flexibility addressed at facilitating the reading or recitation
in public, or broadcasting of reasonable extracts a published literary work, only if such uses
are accompanied with sufficient attribution to the source.

Article 7(2)(h) CL enables the making of a sound recording of a literary or musical work,
as well as its reproduction by the maker or by anyone who has been granted a license by the
rightholder. To enjoy this flexibility, copies shall be intended for retail sale in Cyprus, and
works should have been previously recorded, whether in Cyprus or abroad, upon the
authorization of the rightholder. The use is subject to the payment of such reasonable
compensation, set by the Minister of Commerce and Industry.

3.1.2.5.12 THREE-STEP TEST

Subsequent to the amendment to implement th