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Preface

Reconstituting Democracy in Europe (RECON) is an Integrated
Project supported by the European Commission’s Sixth
Framework Programme for Research, Priority 7 ‘Citizens and
Governance in a Knowledge-based Society’. The five-year
project has 21 partners in 13 European countries and New
Zealand, and is coordinated by ARENA — Centre for European
Studies at the University of Oslo.

RECON takes heed of the challenges to democracy in Europe.
It seeks to clarify whether democracy is possible under
conditions of pluralism, diversity and complex multilevel
governance. See more on the project at www.reconproject.eu.

The present report is on ‘The Political Economy of the
European Union’ — work package 7 of the RECON project. It
contains the proceedings from the workshop ‘The sinews of
peace — democratising the political economy of the European
Union', held in Leon in September 2008. The aim of WP 7 is to
analyse the relationship between public finance and democracy
in the EU’s multilevel political system. It analyzes the putative
connection between the institutional design of a democratic
polity and the design of its tax system. WP 7 spells out
institutional designs and policy options with regard to the
system of financing and the allocation of taxing powers to the
European Union.

Erik O. Eriksen
RECON Scientific Coordinator
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Chapter 1

Reconing the political economy of the
European constitution

Agustin José Menéndez
University of Leon

On RECON in general

RECON (‘Reconstituting Democracy in Europe’) is a research project
aiming at elucidating the ways and means through which democratic
government! could be ‘reconstituted” in Europe. This requires the

1 In this chapter, the term ‘democratic government’ is intentionally used in lieu of
‘democratic governance’. A full explanation of this choice is not appropriate here for
reasons of space, but suffice to say that I assume that there cannot be proper democratic
legitimacy without democratic government, and that, consequently, ‘governance’
mechanisms, the legitimacy of which stems from a different source than the identity
between the authors of and the subjects to common actions norms, are “parasitic’ on an
encompassing institutional and decision-making framework which can redeem its claim to
democratic legitimacy. Governance mechanisms can be very necessary to exploit in
democratic terms specialised knowledge and to render efficient the democratic division of
social labour, but they are not and cannot be self-sufficient in democratic terms. When they
are transformed into the ‘new grammar of law’, a new form of authoritarianism emerges. It
must also be said that the term ‘democratic government’ is understood in encompassing
terms, comprising not only the legally formalised institutions and decision-making
processes, but also the role played by general publics in democratic will-formation.
However, the term is not conflated with the idea of democratic social order, which refers to
democracy as a form of life. On this, see N. Bobbio, Il Futuro della Democrazia, Torino,
Einaudi, 1984; P. Allot ‘European Governance and the Re-branding of Democracy’, (2002)
European Law Review, 27(1), pp. 60-71 ; C. Méllers, ‘European Governance: Meaning and
Value of a Term’, (2006) Common Market Law Review, 43(2), pp. 313-36; A. ]J. Menéndez,
‘The European Union between Constitution-Making and Governance’, in P. Birkinshaw
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combination of the description, reconstruction and normative
assessment of the institutional set up, the decision-making processes, the
public policies and the common action norms (mainly legal ones) that
frame and define the European political order.

RECON makes some basic assumptions concerning the proper
standards of legitimacy (hereafter, the democratic standards question), the
need of explicitly problematising the nature of the European Union as a
political community (hereafter, the polity question) and the actual
democratic shortcomings of the European Union (hereafter, the
democratic deficits question). The three questions are closely related, but
should be kept analytically distinct.

On what concerns the democratic standards questions, RECON departs
from three premises: First, that democratic legitimacy is the
fundamental source of legitimacy of any modern political order; second,
that the operationalisation of the democratic principle calls for the
combination of a representative institutional set up (‘strong publics’)
with a properly ordered array of democratic decision-making processes
(‘institutionalised decision-making’) through which the existence of a
general will supportive of collective action norms and decisions (mainly
legal ones) is to be properly ascertained. In its turn, the agenda and the
preferences of ‘strong publics’ need to be reactive and open to be
influenced by communicative processes in the wider civil society (the
‘general publics’); and third, that the design of a democratic political
order at the regional, national or European level is impossible without
considering the way in which the other levels of government are
structured and ordered; in brief, democracy in Europe cannot be
realized in one level of government without considering the constitution
of all levels of government simultaneously.?2 The latter premise is the

(ed.) The European Union Beyond the 1992 Order, Dordrecht, Kluwer Law International,
forthcoming.

2 This does not necessarily entail that the core legitimacy of all levels of government
must go back to democratic legitimacy, however, as we will see infra. However, the
massive set of common interests which bind Europeans together, not only as collective
political communities (that is, in inter-state or inter-polity terms) but also as individuals
in a horizontal sense (through economic and non-economic relationships, the latter on
the increase due to the easiness and cheapness of travel and due to the very process of
Europeanisation) creates the presumption that the democratic legitimacy cannot be
understood as a complete question but if one considers the European political system as
a whole, that is, including all levels of government, and not only the national or regional
ones.
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consequence of the close vertical and diagonal interweaving between
levels of government, institutional structures and common action norms
in Europe, further composed by the experimental and consequently
dynamic character of European integration.

On what concerns the polity question, RECON departs from the
observation of the interweaving of the different components of the
European political order and the inherent dynamic of the process of
supranational integration. There is ample evidence that the mass of
common interests and the degree of mutual affectation is so high that it
is proper to speak of the European political order as encompassing the
supranational, the national and the regional levels of government. What
concrete type of political order the European order is (and, additionally,
should become, if considering the question from a normative
perspective) remains a controversial question, which differentiates the
three alternative models of the Union which the research is structured
around (as commented infra). By doing this, RECON avoids falling into
the trap of methodological nationalism, methodological statism, or even
methodological communitarianism.

On what concerns the democratic deficits question, RECON makes four
assumptions: First, that the European political order is affected by major
democratic shortcomings which are sufficiently ample and
transcendental so as to render interesting and urgent the task of
conceiving ways of mending them; in particular, given that the
incompleteness and relative weakeness of the supranational institutional
structure renders the process of European integration especially
vulnerable to major crises of legitimacy; second, that the democratic
shortcomings of the European Union are not the unavoidable
consequences of a given degree of cultural or political development, or
the inescapable dark side of the development of mature capitalism, but
are the direct result of taking or not taking some (political) decisions,
and that consequently, insufficient democratic legitimacy can be
overcome or at least alleviated (which may be what can be achieved in
human affairs); third, that the democratic legitimacy of the European
political order cannot be ascertained by exclusive reference to the formal
constitution of political power, but has to be determined by reviewing
actual constitutional and political practice; and fourth, the democratic
shortcomings of the Union have different sources. Some are the direct
product of the inadequate design of the institutional setup and decision-
making processes of the European Union; others flow from the
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assumption that democratic legitimacy can be established through
autonomous and self-referential changes in each level of government
(when the contrary is the case). Finally, democratic legitimacy is also
eroded by the actual distributive consequences of the division of
European and national competences (and non-competences). Still, the
project departs from the assumption that the core of the legitimacy
problem of the European Union results from an inadequate constitution
of the institutional setup, the decision-making processes, and the
processes of mediation between strong and general publics.

The research is then conducted with the help of three models defined by
reference to the understanding of democracy at the supranational level
and the democratisation strategy to be followed (respectively, audit
democracy, federal democracy and post-national democracy; and
renationalisation, state-making and cosmopolitanisation), models which are
identified, among other things, by reference to the answer provided to
the three abovementioned questions (the democratic standards question,
the polity questions and the democratic deficits question). Firstly,
democratisation of the European political order can be achieved through
the reinforcement of national democracies, resulting in the transfer of
democratic legitimacy to the supranational level, to be paired with
mechanisms of audit democracy which ‘safeguard that they (the
member states, and in particular, their national political systems) remain
the source of the EU’s democratic legitimacy’.? Alternatively,
democratisation may result from the transformation of the Union into a
federal multinational democracy, which will “be institutionally equipped
to claim direct legitimation, and entrench this in legally binding form’.+
Finally, a third and final model will be characterised by claiming
democratisation through the full transformation of the European
political order into a post-national political order, which may be
characterised by a polycentric system of directly-deliberative polyarchy, or
what is the same, “as a multilevel, large-scale and multi-perspectival
polity based on the notions of a disaggregated democratic subject and
patterns of diverse and dispersed democratic authority’. Their claim is
that transnational civil society, networks and committees, NGOs and
public forums, all serve as arenas in which EU actors and EU citizens
from different contexts - national, organizational and professional -

3 Erik Oddvar Eriksen and John Erik Fossum, Europe’s Challenge: Reconstituting Europe or
Reconstituting ~ Democracy?,  available at  <http://www.reconproject.eu/main.
php/EriksenFossum_Paper_ RECONworkshop_Mar(09.pdf?fileitem=5423278>, at p. 11.

4 Ibid., at p. 15.
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come together to solve various types of issues, and where different
points of access and open deliberation ensure democratic legitimacy.
Local problem-solving, the institutionalisation of links between units,
and agencies to monitor decision-making both within and between units
make this structure conducive to democratic governance’.>

Democracy and the political economy of the EU

There is nothing more political than the modern economy, and thus it is
only natural that one of the work packages of RECON is devoted to “The
Political Economy of the European Union’. This term makes quite
naturally reference to the activities of production and distribution of
goods and services, considering not only their “autonomous’ eco-nomic
logic and relevance, but also their political dimension (as both
influential upon politics and as the object of steering through politics)
and legal implications (in particular, attention is paid to the legal norms
that constitute and regulate economic activities, the substance of which
is partially determined by the socio-economic structure). We thus
consider European fiscal, tax, labour and social policies, not only as
subjects of specialised knowledge, but as key building blocks of the
European political and social constitution. In particular, we study the
socio-economic constitution of the European Union with a view to
determine the extent to which it limits or facilitates the democratic
reconstitution of the European Union; we also put forward concrete
reform proposals to increase the democratic legitimacy of the European
political order.

WP 7 aims at a crowded research area. Full libraries have been written
on the political economy of the member states and of the European
integration project. In particular, European integration was propelled by
economic integration. The creation of a common market implied
redrawing the economic boundaries of member states (more on this in
the next section). Vis-a-vis third member states, it was clear from the
beginning that the Communities aspired to become a single economic
unit. In their mutual relationship, the common market programme
implied redefining boundaries, by means of making them porous to the
economic products and actors of all other member states, while the
single market was expected to simply bulldoze all internal economic
borders. Such transformations could not but have major direct and
indirect effects on the European socio-economic configuration. Not only

5Ibid., at p. 20.



6 Menéndez

did embryonic supranational policies emerge in many different
economic and social subfields, but national policies also became
increasingly Europeanised, in the descriptive sense of being highly
influenced not only and not mainly by supranational design, but also by
the design (or lack of design) of all other national policies. As a
consequence, the literature on the fiscal, tax, social and labour policies of
the Union is broad and wide-ranging. Especially prominent is the legal
literature on the four economic freedoms, the politico-scientific literature
on supranational and Europeanised national social policies, and the
politico-economic analysis of economic and monetary integration.

Still, RECON aims at filling a major gap in the literature of the political
economy of the EU, namely that of a systemic and normatively
conscious description and assessment of the socio-economic constitution
of the Union. The very fragmentary and progressive dynamics of
European integration has fed the latent tendency in socio-economic
research, and in research in general, to specialisation. For that matter,
literature on the political economy of the European Union tends to be
narrowly specialised, resulting in a double disconnection. There is an
uncoupling from other subfields dealing with other aspects of the socio-
economic structure of the European political order. For example, the
Europeanisation of national tax systems is considered as an autonomous
problem, and barely any attention is paid to the structural changes
brought about by the new interpretation of free movement of capital
after the entry into force of the 1988 Directive® and the resulting case law
of the European Court of Justice. Still, such changes have severely
undermined the effectiveness of the power to tax in the hands of states,
and may have affected the shape of tax law more deeply than any direct
legislative reform. Economic borders maintained through -capital
controls were fundamental in ensuring knowledge of income flows to
national exchequers; now that such a basis is basically gone, tax evasion
is more likely to go undetected. And then there is the second
disconnection from the overall discussion on the legitimacy of power in
the EU. In national public debates (clearly after the Second World War),
it was assumed that the whole set of socio-economic policies did not
constitute an autonomous subset of social problems, but were part and
parcel of the overall political structure of the polity. However, such an

6 Council Directive 88/361/EEC of 24 June 1988 for the implementation of Article 67 of
the Treaty, OJ L 178, of 08/07/1988, at pp. 5-18.
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assumption is rare in European socio-economic debates.” And still, the
interconnection is also present at the supranational level. Just consider
that the amount of revenue levied through taxation determines the
policy choices available when fixing the range of public goods to be
delivered and funded at the European level, or to be defined at the
European level and funded at the national level. This is so because a
higher or lower capacity to implement tax decisions determines the level
of funding for public programs (debt is only a short term alternative, as
some member states are bound to rediscover pretty soon after the frenzy
of expenditure which started in the autumn of 2008). This requires a
simultaneous emphasis on the specificities of the constitutional norms
governing each sector being studied, and on the analysis of the mutual
interactions of such constitutional frameworks.

The key point made in the previous paragraph is, simply stated, that
research under RECON is premised on the double reconnection of socio-
economic questions. This results in three basic methodological choices
(concerning empirical research, the focus on constitutional elements, the
ambition to integrate findings in an interdisciplinary framework), which
may be proper to spell out briefly in the following paragraph.

First, research in WP 7 is based on concrete and detailed empirical
research, which motivates and explains the choice of a research team
where different researchers focus on specific sub-projects. The
interdisciplinary character of the research project (to which I return
infra) entails that there are different understandings of what constitutes
a proper object of empirical study and what methods are proper to
undertake empirical research; lawyers focus on statutes and judicial
rulings, and on the surrounding policy discourses, with a view to
analyse how they reflect different elements of different models of the
socio-economic European model; economists focus on raw statistical
data; political scientists combine an analysis of raw data and interviews.
But besides these disciplinary divergences lays the common purpose of
transcending mere ‘formal” analyses of the socio-economic configuration
of the European Union in favour of substantively grounded and
informed ones. Thus, for example, the analysis of the law governing the
four economic freedoms, non-contractual liability of member states for
breaches of Community law, or personal income tax is based on a

7 Such disconnection is reinforced by the very design of the European constitution, as we
will see later in this chapter.
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detailed analysis and reconstruction of each and every relevant
judgment of the European Court of Justice which is attentive to the
actual substantive and distributive implications of the rulings.

Second, research in WP 7 aims at clarifying the fundamental guiding
principles of the socio-economic constitution of the European Union, or
what is the same, the underlying ideological understanding of what is
European socio-economic integration about, the institutional
configuration and decision-making processes, and the means of social
integration proper of the European socio-economic configuration. Focus
on the constitutional dimension implies that the consideration of minute
details is undertaken without losing sight of the ‘larger’ picture,
increasing the chances that empirical research will be relevant to all
members of WP 7 and of the research project in general.

Third, research in WP 7 takes seriously the political, legal and economic
dimensions of the socio-economic configuration of the emerging
European political community, and especially the mutual
interconnections between these dimensions. Indeed, reconnecting socio-
economic issues depends on taking seriously all disciplinary
perspectives. In particular, the work package inscribes itself in the long-
standing tradition of ‘political economy’,® in the double sense of

8 The phrase “political economy’ is an ancient one, dating back to the seventeenth century,
which has been used to design, censure and uphold rather different contents and
approaches. Its core meaning refers to the description of the production and distribution of
goods and services in a given society which highlights the role played the political, cultural
and legal structures of that society. The original body of literature which was associated to
the term has been the source of many of the ambivalences of the term. Smith or Ricardo
were keen on describing the specific mechanisms which explained how a relatively
unregulated and untamed economic structure could bring about generalised social
welfare. However, they were not only very interested in the interrelation between
philosophy, politics, law and economics, but actually contra-dicted the viability of a ‘pure’
approach to economics. Still, the alleged “possessive individualism’ that pervaded their
thinking explains why Marx used the term as describing the ‘system of bourgeois
economy’, and thus presented his work as a critique of political economy (and among
other reasons, because ‘liberal” political economy was too formalistic). On the terms of the
debate and on the neo-classical shift of paradigm, it is entertaining to read J. K. Galbraith,
A History of Economics, The Past as Present, Boston, Houghton and Mifflin, 1987. Not so
dissimilar debates have developed more recently concerning the study of international
relations, and the property and convenience of tying together political and economic
analysis. The very development of International Political Economy as a field is the direct
outcome and consequence. On IPE, see B. ]. Cohen, International Political Economy, An
Intellectual History, Princeton, Princeton University Press, 2008. The relatively recent
triumph of econometricians, or what is the same, the full ‘purification” of economic
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focusing on the interplay between political decision-making, legal
norms and economic activities; and in the sense of aiming at elucidating,
exposing and criticizing the actual principles which constitute and
govern the socio-economic structure of the European Union.?

Before concluding this section, it must be added that in line with the
characterisation of the ‘democratic deficit’ question in RECON, WP 7 is
designed on the assumption that the framework of the European socio-
economic structure is amenable to democratic decision-making. This
amounts to saying that the concrete configuration of the socio-economic
structure of the European Union is not fully predetermined by forces
beyond the reach of existing or potential political will. However, the
refusal of ‘“determinism’ does not entail the endorse-ment of a blind
economic voluntarism. The democratic malleability of the socio-economic
constitution is clearly compatible with the acceptance of the premise that
the present shape of the socio-economic structure and the general social
and political dynamics already unfolding determine the scope within
which political choice is indeed possible, and the level of government at
which decision-making can be both efficient and legitimate. Politics
matters, democratic legitimacy matters, because there is room for
meaningful and transformative choice based on arguments about what
is just and correct to do. But the status quo, and the ways in which it has
been reached, set limits to the choice of means of reform and to the
actual outcomes which can be achieved through reform.

Application of the RECON models to WP 7

The research framework of WP 7 consists of the specification of the three
RECON strategies to the socio-economic configuration of the European
Union by means of considering how each model proposes the
rearrangement of the relationship between the three key socio-economic
institutions (markets, welfare systems and states) so as to increase the
democratic legitimacy of the European Union; three analytical
dimensions (and several subdimensions) together with the companion
indicators corresponding to each RECON socio-economic model. This
renders the three RECON models analytically powerful and normatively

analysis, through exclusive reliance on a set of - allegedly non-ideological - axioms and
mathematical and statistical calculus to go along marks a contrast between the ‘contextual’
analysis of the economic reality and the “autonomous’ and ‘pure’ consideration which cuts
across debates.

9 We thus follow an approach not dissimilar to J. Parkinson, A. Gamble and G. Kelly
(eds) The Political Economy of the Company, Oxford, Hart, 2000.
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salient when reconstructing and assessing the socio-economic structure
of the European Union.

It may be pertinent to say as a preliminary side remark that the research
framework assumes the justifiability of market (should one say
capitalistic?) arrangements (or what is the same, the troika of private
property rights on a sizeable part of the available economic resources,
free exchange of such rights through contracts, and the availability of
the legal vessel of the corporation as a means of both gathering capital
and liming the personal liability of shareholders). Quite obviously, this
does not entail legitimising any market or capitalistic socio-economic
configuration. It only implies accepting that market structures, given
certain properties of the institutional configuration and/or of the actual
distribution of resources, may be justified, or at the very least, provide
the most plausible normative baseline by reference to which to consider
the democratic legitimacy of the socio-economic configuration of the
European Union.

Defining the three RECON model configurations in the

politico-economic field

The specification of the three RECON models to the socio-economic field
is undertaken by means of considering how each RECON model would
require rearranging the relationships between the three key socio-
economic institutions so as to ensure a higher democratic legitimacy to
the European Union as a whole, such key socio-economic institutions
being markets - through which economic resources are produced and
allocated, as well as the ensuing economic risks; welfare systems -
through which socio-economic entitlements to public resources are
assigned, and socio-economic risks are thus placed in common; and
public institutions or in short states - the institutional structure and
collective decision-making processes which mediate the relationship
between markets and welfare systems.

This results in a direct translation of each RECON conception to the
socio-economic field, and the distinction of some variants relevant to
WP 7.10

10 This distinction is not intended to put into question the triadic model of the general
project, but only serves the purpose of fine-tuning the analytical capacities of the general
conceptions to the specificities of the politico-economic field.
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Renationalising the legitimacy basis of the socio-economic structure
The renationalising strategy claims that a democratically legitimate
European Union would be one where a supranational community of
economic risks (the single European market) is established and its
legitimacy is anchored to national institutions and decision-making
processes, which retain an exclusive competence to define the national
welfare systems.

The combination of a supranational community of economic risks and a
collection of national welfare systems is conceivable under two different
sets of assumptions, which correspond to the two variants that we
distinguish within the first RECON model when applied to the socio-
economic configuration of the European Union.

First, it could be assumed that the legitimacy of the supranational
regulatory framework of the single market as the European community
of risks could be established by defining the supra-national institutional
setup and decision-making processes in such a way as to ensure the
aggregative nature of the European general will, or what is the same,
that no European market-making norm could be contrary to the
democratic will forged through the relevant national decision-making
processes. Additionally, mechanisms of audit democracy at the
supranational level could further guarantee that the actual
implementation of the common supranational norms does not result in
undermining the division of competences on which the European socio-
economic settlement is based, and particularly the almost exclusive
reserve of power to national institutions and decision-making processes
on what concerns the regulation of welfare structures. The implicit
assumption being that there is a clear structural difference between the
legitimacy requirements of the norms regulating markets and welfare
systems, as the background value consensus between member states at
both the constitutional and legislative levels is markedly different
concerning each institution (all member states share a basic commitment
to a market structure based on the five fundamental economic freedoms
- the four plus undistorted free competition - while there are wide
differences in the values enshrined in the national welfare systems, and
even more in the ways in which such values are institutionally
operationalised). To the extent that supranational politics remains
intergovernmental politics, it can be assumed that there would not be
major challenges to the coherent steering of the relationship between a
supranational community of economic risks and a set of national welfare
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systems, given that national institutions and decision-making processes
remain capable of influencing the shape of both.

Second, it could be assumed that the legitimacy of the supranational
regulatory framework of the single market as the European community
of risks is to be anchored to the cognitive superiority of the (non-political)
institutions and decision-making processes assigned with the
competence to define it. This implies a clear-cut distinction between the
requlatory nature of market-making and the political nature of market-
correcting norms. The transfer of regulatory powers concerning the
definition and operation of markets to supranational institutions is not
problematic from a democratic perspective, due to the very non-political
nature of these compe-tences. Indeed, the litmus-test of the legitimacy of
regulatory institu-tions and decision-making process is not the extent to
which it reflects the general will (as proper of democratic government),
but the best judgment (as a superior governance mechanism). The latter
depends on the institutional ability to collect and apply specialised
technical knowledge to the institutional definition and operation of
markets. The advocates of a regulatory characterisation of the European
Union tend to claim that only at the national level we find the proper
institutional setup, decision-making processes and substantive means of
social integration required for guaranteeing the democratic legitimacy of
welfare arrangements. The proper national political steering of welfare
institutions render easier, not more difficult, by the creation of
supranational regulatory institutions, to the extent that the latter are
capable of providing a better regulation of markets. Consequently, the
democratic legitimacy basis of the European socio-economic
configuration is to be anchored to the (nationally established)
democratic legitimacy of welfare systems.

Federalising the legitimacy basis of the socio-economic structure

The federalising strategy claims that the Europeanisation of markets as
communities of economic risk should proceed hand in hand with both
the Europeanisation of welfare systems and of state structures for highly
interrelated normative and functional reasons. Firstly, even if it is
possible to draw a clear analytical line between markets and welfare
systems, between market-making and market-correcting norms, both
sets of norms are so intertwined that it is at best fuzzy in functional
terms, and irrelevant from a normative perspective. Secondly, a
supranational market distributing economic risks and opportunities
among European citizens cannot be neither normatively justified nor
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functionally stabilised (among other reasons, precisely because of its
lack of normative legitimacy) unless there is an overlap between the
community of economic risks, the scope of insurance arrangements and
the community of citizens. There is thus a need for forging a common
general European will governing the definition of both communities of
economic risk and of communities of insurance.

The federalising strategy is compatible with two structurally similar but
substantively antithetic conceptions. Firstly, the federalising strategy is
supported by those who claim that the legitimacy of the socio-economic
structure requires a wide range of insurance arrangements because the
legitimacy of markets cannot be ensured without major countervailing
provisions of public goods and services and the redistribution of
economic resources (the market is not the source of its own legitimacy
but can only be legitimate if embedded in strong welfare institutions).
Given that redistributive tasks correcting market allocations need to be
partly discharged at the higher level of government to ensure the
equality of all members of the political community, then federalising
should result in the sharing of such powers among different levels of
government (including the supranational one), and shielding the
transfer of structural powers to non-political decision-making processes.

Secondly, the federalising strategy is also supported by those who argue
that the legitimacy of the basic socio-economic institutions depends on
the proper limitation of political power by a robust acknowledgment of
the right to private autonomy. Given that such affirmation can only be
effective at the supranational level, there is a strong case for affirming
negative supranational constitutional princi-ples limiting the power of
national public institutions. Federalising results in the limitation of
national discretion to limit the right to private property an embodiment
of the right to private autonomy.
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Towards a post-national and cosmopolitan basis of the legitimacy
basis of the socio-economic configuration

The cosmopolitan strategy claims that the Europeanisation of eco-nomic
risks and of insurance arrangements can proceed without the need of
fully Europeanising the decision-making processes, or what is the same,
that the progressive supranational opening of national communities of
economic risk and of insurance can be launched and governed without
having to resort to processes of formation of a general European
democratic will that necessarily results in the creation of a multinational
federation. Opening national economies and national welfare states
without fusing them can be done by means of defining a general
European will alternative to the mere aggregation of general wills or the
full-blown articulation of an autonomous European general will
unmediated by national political processes. This ‘alternative’ general
will results from process aimed at making mutually compatible national
general wills (by means of ensuring that they are attuned to certain
substantive principles, such as the principle of non-discrimination on
the basis of nationality, reflecting the existence of relevant interests
beyond those articulated through national political processes; or by
creating procedural devices through which they can be reflexive of
interests expressed in other national political arenas) or by means of
creating new, non-hierarchical collective decision-making processes
(such as supranational governance arrangements which have the
integrative capabilities required without impinging upon the pluralistic
character of a cosmopolitan European Union).

The three analytical dimensions

Three dimensions should be considered: ideology of European socio-
economic integration (which, in WP 7, necessarily refers to the ‘single
market’); institutional configuration, including institutional embedding;
type and range of decision-making procedures; type and range of policy
instruments; and the final dimention of social stabilising factors that
integrate the socio-economic structure

Ideology of European socio-economic integration

It is well known that the key means through which European integration
has proceeded ha indeed been economic integration. In particular, the
three founding Treaties of the European Communities set as their
purpose the creation of common markets through the establishment of a
set institutional structures, of decision-making procedures, and of
supranational public policies, with a view to realise the four fundamental
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economic liberties (plus free and undistorted competition) and the set of
objectives described in Articles 2 and 3 TEC. Not by chance the shorthand
by which the European institutional framework was known until
relatively recently was the ‘common market’; and not by chance most
legal and political analysis has tended to concentrate on the economic
aspects of the process of integration.

Still, there are rather contrasting conceptions of what is the actual
purpose of socio-economic integration. It seems to us that the ideology
of European socio-economic integration is characterised by reference to
two sub-dimensions: firstly, whether and to what extent socio-economic
integration concerns the removal of all national economic borders
(which moves in the continuum from a fully integrated and open socio-
economic structure, which would not even have external borders vis-a-
vis third countries); secondly, whether and to what extent the economic
system is to be regarded as an autonomous social system, or as part of
the general social and political order (which moves in the continuum
from a self-regulating economic system to a fully embedded economic
system, with a middle step consisting in the need of establishing a fixed
regulatory framework within which market forces should be left to
operate autonomously).

Table 1.2: The ideology of socio-economic integration

Reconfiguring Partial deletion of  No national

national socio- national socio- socio-
economic economic borders economic
borders borders
Autonomous Neoliberal
economic single market
system
Regulated Regulatory common
economic market
system
Embedded Liberal Cosmopolitan socio- Supranational
socio-economic common economic structure  social
system market Rechsstaat

The relationship between the economic system and the overall socio-
economic configuration of society

The characterisation of the economic system as an autonomous social
system assumes that the founding Treaties of the Communities did
enshrine a transcendental definition of the ‘single market’, the validity
of which is a precondition of democratic legitimacy, and not the reverse
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(indeed, the normative force of the five economic freedoms would not
derive from their being enshrined in the Treaties; the opposite would
indeed be more plausible, namely, that the legitimacy of the Treaties
stems from the fact that they actually enshrine the four fundamental
economic freedoms). The ‘self-contained’ conception of the common
market indeed amounts to an updated version of Lockean
constitutionalism, with the five economic freedoms playing the role
assigned to the right to private property in the original version of the
theory. Thus, the five economic freedoms would be the necessary
guarantees of private autonomy, and consequently, of the sheltering of
individuals from any kind of coercion or force other than the one
deriving from the limited character of economic resources and the actual
cost of life plans. As a consequence, this conception firstly stresses too
much the role as yardsticks of European constitutionality of economic
liberties, together with civic fundamental rights, while rendering
relative the fundamental status of both political rights and especially of
socio-economic, welfare rights (which should be subject to a very close
scrutiny when reviewing their European constitutionality); secondly, it
presents fundamental economic freedoms as transcendental values,
whose actual definition should not be subordinated to national
constitutional standards, but be directly derived from an ideal
conception of an undistorted market; Treaty provisions should be
constructed by reference thus to a normative ideal of an autonomous
single market, not by reference to positive constitutional standards (not
even the literal tenor of the Treaty provisions). And finally, it is
associated with ‘negative’ integration, that is, with the active review of
‘European constitutionality” of national (and also supranational) norms
that set limits to economic liberties.

The ‘embedded” conception of economic integration presupposes that
the economic sphere is but a part of the overall social order; very
critically, its legitimacy cannot be established by exclusive reference to
its substantive traits, but depends on the legitimacy of the political order
(thus the idea of ‘embeddedness’). Hence, setting economic integration
as the key means of European integration necessarily implies a program
of transformation which goes beyond economic regulations, and
necessarily covers those aspects of social and political regulation which
are part and parcel of the legitimacy framework of the economic order
as a whole. Consequently, economic integration aiming at the creation of
an embedded internal European market rings a chord with liberal,
social-democratic political theories. As a consequence, this conception
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stresses the equal constitutional standing of civic, political and socio-
economic (welfare rights), and affirms that the proper weighing and
balancing of rights when in conflict is first and foremostly to aim at the
full realisation of equal political freedom. The conception also presents
fundamental economic freedoms as values to be shaped and determined
by reference to the overall canon of constitutionality, and whose
constitutional weight depends on the extent to which they opera-
tionalise specific civic, political and socio-economic fundamental rights
(otherwise, their constitutional weight being less than that assigned to
fundamental rights proper). In addition, the conception emphasises the
key role played by ‘positive integration” in the actual realisation of the
constitutional principles which frame the operation of the economic
system. Finally, it highlights the key importance of temporary and
exceptional measures to shelter the fabric of the socio-economic order
from dangerous stress in the phases of adaptation.

The ‘regulatory’ conception of economic integration affirms the relative
autonomy of the economic system. It is relative because it presupposes
the existence of a set of rules creating the basic institu-tional structure of
the economic system (such as private property rights, contracts or
companies) which the economic system itself cannot produce by itself
(thus not being self-regulating); however, it affirms that once the
regulatory framework is in place, it should not be altered or
transformed, but at most interstitially fine-tuned, and that such a task
should be trusted to independent regqulatory agencies, whose institutional
structure guarantees that regulation aims at the realisation of goals
within an adequate time span, sheltered from the vagaries of
representative politics.

European economic integration and national economic borders

The socio-economic powers, characteristically exercised by modern
nation-states (regulation, taxation, redistribution, macro-economic
management), presuppose a close correlation between state capabilities
and the creation and maintenance of economic borders, or what is the
same, of limits to the flow of goods, services, capital and persons across
borders. Economic borders play an essential role in providing public
authorities with the cognitive basis and the coercive capacities necessary
to ensure the effectiveness of the political and legal steering of the socio-
economic structure. Borders may be drawn, maintained and policed by
means of limiting cross-border economic activity, or alternatively, by
creating the means for public institutions to have full knowledge of the
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economic implications of such activities (and thus of the economic
ability to pay related to cross-border economic activities). The affirmation
of economic integration as the main means of European integration left
rather open the question of what effect and impact integration was
supposed to have on national economic borders, with two outstanding
and contrasting extreme options.

European integration could require the elimination of national economic
borders, and thus lead to the creation of a complete internal market,
which would result, either through positive integration or through
regulatory and tax competition, in the emergence of a single European
socio-economic configuration. If that was the case, all national norms
which place an obstacle on the movement of goods, services, capital or
persons across borders should be immediately regarded as prima facie
contrary to European constitutional law, and only be justified if they can
be proven to further a supranational goal (not if they aim at the
realisation at the national scale of a national constitutional principle).

Alternatively, it could be argued that European integration would only
call for the reconfiguration of national economic borders, so as to ensure
that all citizens of member states of the European Union receive equal
treatment in each and every Member State. This would result in the
putting in common of all national economic systems, without the
immediate emergence of a single economic system in the Union. If that
was the case, European integration would render suspect two sets of
national norms. First, those who aim exclusively at keeping non-national
economic actors, products or factors of production away from the
national economic system, or what is the same, the standard
protectionist mechanisms of customs duties and quantitative
restrictions. Second, those who, while aiming at a meaningful policy
objective other than keeping non-nationals out, exclude the application
of the legal regime applicable to nationals to non-nationals, or in other
words, that discriminate against citizens of another member states on
account of their nationality.

Between these two options, one could find the characterisation of
European integration as aiming at piece-meal integration, resulting in
different degrees and types of integration depending on whether we are
considering goods, services, capital or persons (or different types of
goods, services, capitals and persons) or even which territories or time
periods we are referring to. This results in a panoply of legal and
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economic regimes to be governed through ad hoc institutional structures
and defined through differentiated legal regimes.

Combining the two axes

These results in a grid with nine potential conceptions of the ideology of
European integration, five of which are easily identifiable to the
different conceptions of the European socio-economic configuration
described in the previous section.

The intergovernmental model favours a ‘Liberal Common Market’
defined by the reconfiguration of national economic borders (which
need to be preserved to make sense of the national exclusive power over
welfare systems) with the characterisation of the resulting European
economic system as one embedded in national welfare systems. The
governance model favours a ‘Regulatory Common Market’, premised on
the reconfiguration of national economic borders (which cannot be
eliminated without putting in peril the legi-timising ground provided by
national political decision-making over welfare systems) with the
characterisation of the European economic system as a partially
autonomous one (with the regulatory task being entrusted to
supranational administrative structures). The social-democratic federal
model supports the construction of a European Social Rechtsstaat,
characterised by the complete removal of national economic borders and
the full embedding of emerging single supra-national market in the
supranational socio-economic configuration. The neo-liberal federal
model supports the complete removal of nati-onal economic borders
and the characterisation of the supranational economic order as an
autonomous and self-stabilising and regulating one. Finally, the
cosmopolitan model supports a partial and variable deletion of
economic borders, leading to the embedding of the peculiar resulting
supranational economic system (see Table 1.3).

Two final comments. First, the complex character of the European
political order renders it possible to claim that ‘economic integration” at
the national level must be structured around the embedding of market
institutions, while at the supranational level the only option is to
establish a “self-contained” market. One line of defence of such a position
could be that the “‘embedding’ of the market calls for a decision-making
process capable of producing democratic legitimacy which would be
simply not available at the supranational level. It still remains to be seen
whether the inner logic of a supranational self-contained market not will
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render it impossible to sustain the ‘embedded” market at the national
level. Second, the fact that research is being conducted by reference to
specific sub-policy fields entails that it is relevant to consider discourses
concerning the ideology of each policy field, as either being autonomous
or being aimed at wider socio-economic or political goals.

Institutional configuration

The second analytical dimension corresponds to the institutional
configuration of the European Union, and comprises (a) the allocation
and exercise of powers over the socio-economic structure of the Union
(how they are allocated, to which institutions and/or decision-making
process, and what grounds justify the assignment of competences to
supranational institutions and decision-making processes); (b) the
supranational institutional setup on socio-economic matters (its nature,
the actors involved, the actors which are given preeminence in decision-
making processes, and the principles governing relationships between
institutions within and especially across different levels of government);
(c) the structure of supranational decision-making processes (including
the purpose of setting up supranational decision-making processes, and
the actual configuration of decision-making processes along normative
levels - constitutional, legal and statutory - and along stages of the
process - initiative, policy shaping, formal decision-making, monitoring
of implementation, feedback); (d) the policy instruments which carry
supranational decisions on socio-economic matters (including the type
of common action norm: hard law, soft law, international agreements)
and the degree of institutional robustness of the supra-national socio-
economic normative framework (low, medium, high).

Allocation and exercise of powers over the socio-economic structure of
the European Union

The intergovernmental model is characterised by the assignment of a
limited set of intergovernmentally negotiated competences over the
European economic system to supranational institutions. This is
grounded on the assumption that supranational action is only justified
as a means of overcoming the erosion of the effectiveness of national
capabilities. It is translated into constitutional language through the
affirmation of residual national powers and the primacy of national
constitutional norms over conflicting Community norms.

The regulatory governance model is defined by the assignment of
constitutionally limited and specified powers over the European
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economic system to supranational regulatory institutions. This
corresponds to the assumption that the proper discharge of such
regulatory tasks requires delegation to agents insulated from the
vagaries of the political process, and that a supranational delegation is
best placed to ensure that regulators are capable of gathering and
applying the best ‘technocratic’ knowledge. This implies a primacy of
supranational regulatory norms, based on its ‘specialised” character,
which also implies that such primacy has a narrow and limited breadth
and scope.

The constitutional federal model presumes the need of assigning universal
competences over the socio-economic structure of the Union to
supranational institutions and decision-making processes, as defined
and specified in supranational (and democratic) constitutional law. This
is necessary to create regulatory, redistri-butive and macro-management
capacities at the supranational level so that supranational markets can
be regulated and corrected. This translates into a democratic discipline
of powers, which favours solving competence conflicts by reference to
the principle of propor-tionality, and which assigns residual primacy to
Community norms when conflicting with any national norm
whatsoever.

The neoliberal federal model assumes a clear-cut division of positive and
negative competences over the socio-economic structure. The legitimacy
of the supranational level deriving from the constitutional entrenchment
of private autonomy and fundamental economic freedoms, the main
socio-economic powers assigned to it are of a negative character, aimed
at ensuring the discipline of the exercise of public power across all levels
of government. The supranational constitutional discipline of power
over the European socio-economic configuration is essentially negative
on what concerns public power, and this results in the opening up of
large spaces where ‘societal subsidiarity’ is realised (implying a
‘devolution” of socio-economic power to non-public decision-making
processes, for example those governed by the money medium).

The cosmopolitan post-national model is based on a flexible and variable
allocation of competences on socio-economic matters. The justifi-cation
of action at the supranational level being grounded on the need of
increasing the chances of universalisable socio-economic regimes, the
wide range of interests and actors renders unavoidable a definition of
competences according to a rather variable geometry.
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Institutional setup

The intergovernmental model is premised on the characterisation of the
institutional setup of the European Union as a complex political agent of
member states. Supranational decision-making involves exclu-sively
institutional actors (‘intergovernmental’), which are expected to show
comity towards each other, and engage into cooperative relations. The
key institution in the supranational institutional setup is the Council, as
carrier of the democratically legitimated expressions of the national
interest.

The regulatory governance model assumes that the institutional setup of the
European Union is a complex supranational regulatory agency that aims
at discharging the tasks it has been assigned by its principals.
Supranational decision-making should involve not only institutional
actors, but also all relevant stakeholders; relationships between
institutions across levels should be based on the principal/ agent model,
with a clear-cut division of tasks and allocation of responsibilities. The
key supranational institutional actor are the Commission, which plays a
role similar to that of a supranational agency on what concerns the
single internal market, and the specialised regulatory agencies, with the
European Central Bank as the most outstanding one.

The constitutional federal model characterises the institutional setup of the
European Union as a full-blown multinational federation with
“universal’ competences on socio-economic matters. Supranational
decision-making should involve mainly and paramountly institu-tional
actors (which should remain open to be influenced by larger
communicative processes in civil society), which should interact
according to the principle of constitutional loyalty, thus assuming that
they should cater for the supranational public interest, and not only for a
narrow national or regional public interest. The key supranational
institution is the European Parliament, as capable of forging directly
democratically legitimated common action norms.

The neoliberal federal model portrays the institutional setup of the
European Union as part of the limited and limiting government of a
federation of states with limited governments. Supranational decision-
making should be as far as possible devolved to non-public institutions
and actors (‘social” subsidiarity), who should be legally empowered to
trigger reviews of the constitutionality of all forms of legislative action.
Public institutions should engage into a competitive market of public
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regulation. The key supranational institution under this characterisation
of the EU is the European Court of Justice, as both ultimate interpreter of
negative constitutional principles, and as addressee of individual claims
concerning the constitutionality of specific legal norms.

The cosmopolitan post-national model defines the institutional setup of the
European Union as a system of multilevel governance. Such a system
should be led by institutional actors, but be open to the participation of
all kind of actors, including non-Community ones. Relationships
between participants should be based on the principle of ad hoc
partnerships. The flexible and dynamic character of the institutional
setup does not render possible to determine the key or determinant
institution.

Decision-making processes

The sub-dimension of decision-making processes should deal with three
aspects of the European institutional configuration, namely a) the
identification of the overarching principle governing supra-national
decision-making; b) the configuration of decision-making along
normative lines (how is constitutional, legal and regulatory power
actually exercised on those matters within the powers of supranational
institutions); ¢ the configuration of decision-making along stage lines
(how is the power of initiative, of policy shaping, of formal decision-
making, of monitoring and of regulatory feedback actually exercised).
The actual characterisation of this sub-dimension is to be postponed
until representative empirical research is available from different
partners.

Policy instruments

The intergovernmental model is based on the combination of a Treaty
based framework with secondary Community hard law instruments
(regulations and directives) concerning the European economic
structure, as a means of mutual ensuring against default. To the extent
that supranational decisions affect welfare systems, the
intergovernmental model comes hand in hand with a preference for
directives, or even for non-binding legal instruments, such as

11 An analysis of the allocation supranational tax decision-making processes can be
found in A. J. Menéndez, ‘Reconstituting Democratic Taxation in Europe: The
Conceptual Framework’, RECON Online Working Paper 2008/15, Oslo: ARENA.
Available at: <http:/ /www.reconproject.eu/main.php/ RECON_wp_0815.pdf?
fileitem=545640>.
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recommendations. This entails a variable degree of institutional
robustness: high on economic matters (hard law supported by the
compulsory jurisdiction of the European Court of Justice) and low on
welfare matters (with hard law mediated by national decision-making
processes and a limited role for the European Court of Justice given the
exclusive competences of member states).

The regulatory governance model is based on the combination of a Treaty
based framework through which the constitutional mandates of
supranational institutions is established and of hard, but merely
regulatory law, produced by supranational institutions in their regu-
latory role; it may be open to the use of soft law mechanisms on what
concerns welfare systems. This implies a high degree of institutional
robustness on market-making, and no institutionalisation of supra-
national decisions on welfare systems.

The constitutional federal model is based on the combination of a federal
constitution and hard law instruments through which supranational
socio-economic powers are exercised. This implies a high degree of
institutional robustness all across the socio-economic board.

The neoliberal federal model is based on the combination of a federal
constitution which severely limits the scope of statutes and statutory
regulations affecting the shape and structure of the supranational
economic structure. Instead, the legal instrument of choice to specify the
constitutional framework is the ad hoc, case-based judicial ruling. This
implies a high but negative institutional robustness all across the socio-
economic board.

The post-national cosmopolitan model does clearly lean towards the use of
soft-law mechanisms through which alternative formulations of a
supranational collective will can be established, and which keep open a
variable set of actors and a variable geometry of objective and subjective
binding character. This results in a low degree of institu-tional
robustness.
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European socio-economic integration and the stability of the socio-
economic order

The third analytical dimension concerns the means of socio-economic
integration in the European Union. Smooth conflict-solving and
coordination of collective action on what concerns the production,
allocation and distribution of economic resources is especially
problematic given the immediate connection of the socio-economic
configuration of any political community to the who gets what, when and
how question (to paraphrase behavioural political science); the obvious
and immediate relevance of substantive resources when considering the
socio-economic structure places under major stress any social integrative
mechanism. The importance of this dimension is extremely high for
democratic institutions, given that they rely on a massive degree on
spontaneous compliance and self-application of socio-economic legal
norms on the side of citizens.12 In the case of the European Union, socio-
economic integration is especially proble-matic, given the mismatch
between the huge regulatory powers of the Union and the very limited
amount of resources at the direct disposal of supranational institutions,
which result in an extremely limited capacity to transfer economic
resources directly to citizens.

There are two relevant sub-dimensions to be considered here, namely (1)
which is the main mechanism of social integration; it is possible to
distinguish self-interest, thick communitarian ideal and welfare
programs of redistribution of economic resources as alternatives; and (2)
which is the unit of social integration, the two main options being states

12 Socio-economic institutions in democratic systems are all designed assuming that
citizens will massively comply in a spontaneous manner with the obligations specified
by the legal framework. That is not necessarily the case in non-democratic political
systems. The modern income tax and modern means-tested welfare benefits can only
subsist when citizens are willing to offer an honest assessment of their economic means.
On the correlation between democracy and the income tax, see E. R. A. Seligman, The
Income Tax: A Study of the History, Theory and Practice of Income Taxation at Home and
Abroad, New York, MacMillan, 1911. At the same time, it has been observed once and
again that the fact that most citizens are willing to comply with their tax obligations
without being forced to do so explains why democracies can impose not only higher tax
burdens but also why the criteria for allocation of taxes can be more complex and
sophisticated. On this, see D. C. North, Institutions, Institutional Change and Economic
Performance, Cambridge, Cambridge University Press, 1990, especially chapter 6. This
explains the factual convergence between the tax systems of democratic states. See S.
Steinmo, Taxation and democracy: Swedish, British, and American approaches to financing the
modern state, New Haven, Yale University Press, 1993.
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or individuals; this entails different yardsticks with the help of which to
measure socio-economic obligations.

The intergovernmental model will favour mechanisms of social integration
with member states as units of European socio-economic integration;
this entails that both the collection of supranational revenue, and its
expenditure, will be calculated by reference to indi-cators of national,
not individual wealth. Given that all member states are social
Rechtsstaats with levels of taxation and public expen-diture at the high
end of the OECD (with a couple of exceptions among the new member
states), the intergovernmental model tends to be premised on the need
of ensuring social integration through formal equality before the legal
order and welfare programs of redistribution of economic resources.

The regulatory governance model affirms that there is no other European
socio-economic integration but that resulting from the aggregation of all
national mechanisms of socio-economic integration. Assuming, as the
intergovernmental model, that all member states are social Rechtsstaats
where welfare benefits are key mechanism of social integration,
democratic legitimacy requires that national democratic processes
remain exclusively competent to determine the breadth and scope of
such welfare programs.

The constitutional federal model is prone to consider the individual as the
main if not exclusive unit of European socio-economic integration (along
with programs focusing on the individual, there could well be programs
focusing on regions or even states), and to sustain that welfare and
redistributive programs should be the key mechanism of European
socio-economic integration, ensuring the (partial or complete) putting in
common of certain economic risks, and a minimum degree of access to
economic resources to all citizens. However, the constitutional federal
model could also stress the need of developing some form of
communitarian identity, supportive of the willingness to sacrifice
personal economic gains for the sake of other members of the
community, with which one shares a common identity.

The neoliberal federal model defends the individual as the main unit of
European socio-economic integration, and defends that, beyond the
eventual guarantee of a minimum income, socio-economic inte-gration
is best ensured by a constitutional and legal framework which ensures
equal opportunities to all members of the political commu-nity. This
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provides benefits to all citizens, which in their own self-interest should
be prone to support the reproduction of that society.

The cosmopolitan model will support a variable range of units of
European socio-economic integration; it will be supportive of a variable
set of welfare programs, characterised by defining entitle-ment in
inclusive terms (extending even to non-European citizens) and in
context-sensitive ways, which render the level of benefits dependent on
the concrete terms according to which the program is defined in
personal and spatial terms.

The federal structure of the European political order introduces a higher
degree of complexity, given that it is possible to claim either that all
subsystems are stabilised by the same form or by different types of
collective identity. In particular, it is frequently argued that while the
national tax subsystems are stabilised by a civic or a communitarian
collective identity, which goes hand in hand with contemplating robust
tasks for such subsystems, the supranational tax subsystem is
exclusively stabilised by an interest-based identity.

Three specific research questions

In addition to the general ‘overarching’ themes stemming from the
general design of RECON, WP 7 aims at contributing to answering three
‘specific’ cross-cutting research questions, concerning (1) the nature of
the so-called “social deficit of the European Union; (2) the democratic
implications of the division of socio-economic compe-tences between the
European Union, its member states and the European regions; (3) the
preconditions for effective and lasting democratisation of the
institutional setup and decision-making process in the socio-economic
sphere.

First, WP 7 aims at elucidating the actual nature of the so-called “social
deficit’, a vague notion which refers to the deficiencies in the
constitution of the European socio-economic order which hamper the
democratic legitimacy of the European Union. While there is almost
perfect consensus on the existence of a ‘social deficit’" of the European
Union, the remedies proposed to overcome it are so disparate that they
betray the lack of a clear diagnosis of the problem. By means of
reconstructing and assessing the actual institutional set up and decision-
making processes through which socio-economic decisions are taken,
the work package will establish which of the two definitions of the
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‘social deficit’ is more adequate, or the extent to which each one captures
a part of the actual legitimacy equation of the European Union. These
two theses are: (1) whether there is a substantive ‘social deficit’ of the
European Union, the source of which will be the specific principles
governing the socio-economic constitution of the Union, which would
require the actual change (whether democratic or not) of the said
principles (by, for example, reducing the weight assigned to economic
freedoms when in conflict with wider collective goods or policies); and
(2) whether the ‘social deficit’ is but a concrete manifestation of the
wider democratic legitimacy problems of the European Union, and in
particular, results from the lack of consistency in the institutional setup
and decision-making processes governing market-making and market-
correcting decisions (in which case, the correction of the “social deficit’ of
the European Union is but one concrete aspect of the general democratic
legitimacy problems of the Union). In other terms, the reconstruction
and assessment of the institutional set up and the decision-making
process of the Union can clarify to what extent the ‘social deficit’ is a
matter of the substance of constitutional norms governing the European
socio-economic structure, or of the procedure through which such
norms are decided upon; and what is the relationship between the two.
This key question is, as we will see, related to the first analytical
dimension described below (ideology of socio-economic integration).

Second, WP 7 will consider whether the democratic legitimacy of the
national level of government only can derive from the assignment of
exclusive competence over a number of competences, said to be essential
to preserve both the ‘constitutional identity’ of each Member State, and
the “vibrancy’ and ‘relevance’ of national decision-making processes; or
whether it is closely dependent on the overall legitimacy of the
European political order. The partial reconstruction of the actors and
processes through which some socio-economic decisions are taken,
which was undertaken in CIDEL?3, revealed a degree of Europeanisation
of powers far beyond what is assumed by such theories, and which
requires the thorough reconsideration of the democratic implications of
divisions of powers among levels of government without unsupported
assumptions about which of those are critical for the maintenance of
democratic politics at all levels of government. In particular, the work

13 CIDEL - Citizenship and Democratic Legitimacy in the EU - a 3-years (2003-2005) joint
research project with ten partners in six European countries, funded by the European
Commission’s Fifth Framework Programme for Research.
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package will aim at determining what degrees and levels of
Europeanisation of the institutional set-up and the decision-making
process of each policy field are sufficient and required to reconstitute
European democracy, thus being compatible with the overall democratic
legitimacy of the Union at all its levels of government. Furthermore, WP
7 aims at examining what the interrelationships across policy fields are.
In particular, are there specific configurations which are incompatible
with the democratic legitimacy of the Union as a whole? Can democratic
legitimacy be achieved if a very different institutional set up and
decision-making processes are applied to the constitution of socio-
economic relationships (market-making) and to the rectification of
distributional outcomes in order to realise specific social goals (of social
justice, to ensure a certain pattern of distribution of economic
resources)? Related to this, WP 7 aims at determining whether the way
in which the socio-economic configuration of the European Union is
conceived has an influence upon the way in which public institutions
are characterised, and thus, on the very principles which govern public
action, and consequently, affect the legitimacy equation of the European
political order. In particular, research will test the democratic effects of
alternatively public action informed by the principle of mutual
cooperation between institutions and mutual complementary
relationship between policies and public action informed by the
principle of regulatory competition and selection of policies by reference
to their autonomous financial viability. These two closely related
questions will be answered by considering the elements falling under
the second analytical dimension of the research project (the institutional
structure of the European socio-economic configuration).

Third, WP 7 aims at determining whether European integration can be
stable in the absence of major institutional and decision-making reforms,
given that the persistence of democratic shortcomings of the Union
might end up of undermining the stability of the European political
order. This question, however, must be complemented with the reverse
one, namely, whether major constitutional reforms of the European
political order can be undertaken in the absence of stabilising
procedures and outcomes which establish the necessary preconditions
for the social acceptance of such transformations. In particular, focus on
taxation, labour and social policies will lead to the critical consideration
of the stabilising role played by mutual interest, civic commitment and
pre-political membership, and the extent to which such stabilising
factors can be mobilised in favour of European constitutional reform.
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Chapter 2

When the market is political

The socio-economic constitution of the
European Union between market-making
and polity-making

Agustin José Menéndez
University of Leon

By making it impossible to believe any longer in an automatic
reconciliation of conflicting interests into a harmonious whole,
the General Theory brought out into the open the problem of
choice and judgment that the neo-classicals had managed to
smother. The ideology to end ideologies broke down.
Economics once more became Political Economy.!

European integration or the complex
reconfiguration of the relationship between

economic, insurance and political communities.

The constitutional order of Europe circa 1951 was grounded on the
overlapping geographical scope of the economic, political and social
insurance communities. The community of economic risks involved
in the process of production and distribution of goods and services
included the very same citizens who pooled in collective insurance
institutions the risks derived from both their economic activities
(mainly unemployment, sickness and old age) and from the fragile

1]J. Robinson, Economic Philosophy, Harmondsworth, Penguin Books, 1964, at p.73.
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character of human existence (providing insurance against a variety
of risks and guaranteeing social and political inclusion through
redistribution of economic resources). The terms of the relationship
between the community of economic risks and the community of
social insurance were mediated by the political institutions through
which the political community give itself the means of implementing
the volonté général2 As is very well-known, law as a means of social
integration was progressively tuned to this task, and indeed was
transformed from a formal means of integration, basically aiming at
solving conflicts, to a material means of integration, capable of
progressively realising substantive goals which increasingly implied
the coordination of the action of millions to achieve collective goods.?

In this context, the tax system in general, and income taxation in
particular, played a key role. The affirmation of personal income
taxation as one of the five fundamental sources of revenue of modern
states was key in increasing the breadth and scope of democratic
decision-making, not only as it provided the financial means to fund
the modern welfare state, but also because it ensured that we the
people could take collective decisions enforcing the mutual obligations
that citizens have towards each other, and to steer economic activity
at macro and micro economic levels. It is because central components
of the tax system were progressive personal income taxes that the tax
system as a whole could operationalise the solidaristic obligations
which derive from membership in a political community and act as a
countercyclical lever.# Similarly, the emergence of the modern
corporate income tax was motivated by serious concerns over the
incidence that the rise of ‘corporate’ capitalism had over the actual
feasibility of democratic government and of the need of ensuring a
degree of control over investment decisions; corporate income
taxation was developed as a way to make corporations pay for the

2 Not always that was so. See A. De Swaan, In Care of the State, Oxford, Blackwell,
1988.

3 See ]. Habermas, ‘Law and Morality’, in S. M. McMurry, Tanner Lectures on Human
Values, vol 8, Salt Lake City, University of Utah Press, 1988, pp. 217-79.

4 Indeed, the relationship between democracy and personal taxation is very close and
works both ways; the complex and protracted development of personal income taxes
seems to indicate that there is an intimate association between personal income tax
becoming a central element in national public finances and the consolidation of
inclusive democratic political processes (indeed, a modern personal income tax can
only be collected when citizens are capable of trusting each other as citizens of a
democratic polity do).
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public goods and services they were provided with (including the
limited liability granted by law) but also to enable democratic
decision-making curbing the excessive accumulation of power in the
(potentially eternal) institutional structure of the corporation, and to
influence private investment and contracting decisions so as to create
the conditions under which we the people could realistically decide
how and to what extent certain collective macro goals, such as stable
growth and full employment, were to be aimed at.

Or to put it differently, the progressive development of modern
personal taxes provided democratic governments with the tools with
the help of which they could at the same time shape the contours of
the community of economic risks, ensure that a part of the total
product of society was channelled to the provision of key public
goods and services through which all citizens were insured against a
set of economic and existential risks, and do both things in such a
way that decision-making on the socio-economic order of the polity
would result in meaningful and effective decisions.

European integration may well be said to have aimed at recreating
the structural relationships prevailing at the national level between
the communities of economic risk, social insurance and political
decision-making at the supranational level. Very specific historical
factors, > together with the sheer complexity of the task, both in

5 It is well-known that the achievement of durable peace and solid prosperity
through supranational institutional structures and a supranational legal order had
been the objective of generations of Europeans. After two devastating wars in twenty
years, such a need was felt even more urgently. Of the manifold projects launched
after 1945, the European Union was the one which bore fruit; not by chance it was
characterised by aiming at political union through economic integration, assuming
that the basis of enduring integration could only be laid if economic borders were
redrawn and enlarged. That required establishing common institutions and decision-
making processes, but given the concrete strategy followed, on a scale much more
modest than what would have been the case in a federal union. Economic integration
was thus the path of least resistance because it did not immediately and directly
challenge the central role played by nation-states in the social and political
integration of Europe. It was assumed that the establishment of a common market
would not only increase the number of competitors and the size of the market,
facilitating the economies of scale necessary to improve productivity, but would also
make possible the widespread recognition of the citizens of all other Member States
as members of the same political and economic community, thus nurturing the kind
of we-feelings and solidaristic predispositions characteristic of modern democratic
welfare states. Or what is the same, that it will result in the transformation of the
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factual and normative terms, account for the fact that integration did
not proceed by the constitution of a new and autonomous
supranational political community (complete in institutional and
decision-making terms), but through an open-ended process of
synthetic construction of a supranational political community, firmly
grounded for the time being on the institutional capabilities and
legitimacy bases of national political communities.

This explains why the founding Treaties of the European
Communities, and especially the Rome Treaty establishing the
European Economic Community (hereafter TEC), launched three
simultaneous processes.

First, they laid down a rather concrete and detailed set of specific
initiatives to be undertaken on the way to establishing the
foundations of a ‘common market, critically including the
establishment of a customs union and the consequent elimination of
any tariffs, quantitative restrictions or measures having an equivalent
effect in the internal relationships between Member States. The
concreteness of the set of norms specifying what was to be done in
each of the four stages towards the common market explains the
persistence of the claim that Community law was indeed a
‘regulatory” order in a technical legal sense.¢ The immediate objective
of the said norms was to “open up’ national economic and insurance
communities, allowing access on equal conditions to physical and
legal persons resident in other Member States (thus creating six
common markets and six common welfare structures by means of
communitarising all national markets and welfare structures). Or what
is the same, national communities of economic risk and of insurance
were expanded so as to include Community nationals (and the
companies established in the Communities) with the same rights as

community of economic risk as a welfare community, as a result of the establishment
of mechanisms of public insurance against economic risk underpinning the
legitimacy of the socio-economic order. It can thus be said that the Community
project drove a middle way between those blueprints which aimed at improving the
intergovernmental mechanisms of the League of Nations, but left intact formal
national sovereignty (i.e. the Council of Europe) and those projects which aimed at
the direct and immediate establishment of a European federation (as European
federalists advocated, and basically succeed in inscribing in the -failed- Military and
Political Union of 1954).

¢ Indeed, most of the Treaty establishing the Coal and Steel Community looked like a
long and complex statutory regulation more than a statute.
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nationals.” Still, it must be noticed that inclusion in the insurance
community remained conditioned for non-nationals on actual
contribution to the national economy through the production of
either goods or services.®

Second, and next to this set of detailed rules, the TEC set the objective
of a fully integrated market by reference to a set of principles (now
enumerated in Article 3 TEC) which should be progressively realised
as integration proceeded. The long-term objective was to fully merge
national economies into what (following the later terminology) could
be referred to as a single market, in which the line drawn between
nationals and Community citizens would be deleted. Key normative
elements in this regard were the famous four economic freedoms,
which were partially operationalised in the programme towards the
common market, but the breadth and scope of which was clearly
intended to be much larger. As all principles, the norms enshrined in
Article 3 TEC aimed at progressive realisation as far as it was
factually and normatively possible. This explains why the TEC was
also regarded as an open-ended Treaty, contrasting in this regard
with the ‘regulatory’ Paris Treaty (and in a certain sense, the
Euroatom Treaty).

Third, and last but not least, the founding Treaty of the European
Economic Community rendered explicit that both the ‘common
market’ and the ‘single market” were not ends in themselves, but
aimed at achieving the political integration of Europe (even if the
process was expected to take a long time; indeed the ‘ever closer
Union” was regarded as a frustrating avenue by federalists). The
political ethos of the Treaty comes a long way to explain the insertion
of grand phrases, and more specifically, the inclusion of the aims
enumerated in Article 2 (recently edited and updated in the preamble

7 Quite obviously, the structural conditions which rendered the process a
manageable one were not all of them under the direct control of European political
institutions. It is rather obvious that European integration would have proceeded
differently had the international financial architecture been different in the fifties and
sixties. Indeed, the collapse of the Breton Woods system instigated by the Nixon
administration was close to provoking the collapse of the key policies of the
Communities. The process of European integration was then perhaps closer than
ever to collapse.

8 Even if what was counted as a valid reason to include somebody will be extended
so as to cover dependent relatives and those who did formally work; but such
development was always dependent on a link to active work.
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to the Charter of Fundamental Rights), which must be construed as
reflecting the constitutional principles common to Member States,
which are especially relevant in the realisation of a complex process
of political integration.

By means of aiming simultaneously at these three aims, the TEC
rendered clear that neither economic integration was a self-referential
objective, nor the definition of the institutional setup of a European
market could be undertaken without reference to the political
objectives of the process of integration as a whole. But it left open
most questions concerning how the integration of economic,
insurance and political communities was to be achieved once the
‘communitarisation” of national markets was completed. Indeed, the
process of European integration was bound to alter the relationship
between the three communities (economic, insurance and political)
which make up the socio-economic structure of modern societies; but
in what sense and with what results was not fixed once and for all.

During the ‘common market’-stage, the democratic legitimacy of the
process of integration was guaranteed by the ‘double” anchoring of
Community law and institutions to national constitutions and
decision-making process. First, the constitutional framework of the
Communities was supposed to mirror the constitutional order of the
Member States, being constituted as it was by a ‘deep constitution’
consisting in the ‘common constitutional traditions” of the Member
States and a ‘constitutional charter’ enshrined in the founding
Treaties of the Communities, which 